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THE JAPANESE FOREIGN OFFICE 


By KENNETH COLEGROVE 


Professor of Political Science, Northwestern University 


The Japanese Foreign Office is no exception to the similarity in structure 
that characterizes the foreign offices of most modern States. On paper, the 
organization of the Gaimusho (Foreign Office) has little to distinguish it from 
corresponding departments in other countries. A different picture, however, 
is offered by the constitutional mise en scéne of this important office. The 
relations of the Gaimusho to the Cabinet, and through the Cabinet to the 
Imperial Diet, to the Privy Council, and to the Army and Navy, sharply 
reflect the pattern of the Japanese polity and gives the Foreign Office of 
Nippon a character which is in marked contrast to the same department in 
most parliamentary régimes. 


THE MINISTER OF FOREIGN AFFAIRS 


The presiding officer of the Gaimusho is the Gaimu-daijin or Minister of 
Foreign Affairs. He is the responsible Minister of State (the kokumu- 
daijin) charged with the conduct of the Foreign Office. He is the repre- 
sentative of this department in the Cabinet, and, together with the Premier, 
he speaks for the department before both houses of the Imperial Diet. In 
his hands are the negotiations with foreign countries; with him personally 
confer the diplomatic agents of the Powers; and from him the Japanese 
ambassadors and ministers in foreign lands receive their instructions. Of 
course, there are occasions when the Army and Navy sweep these functions 
out of his control and when “dual diplomacy” beclouds the external relations 
of the Empire. But, in normal times, the Foreign Minister, together with 
the Premier, is the national spokesman on foreign affairs. At the same time, 
not all of his labors are under the public eye. Many delicate negotiations 
receive no popular acclaim. But if his policies fail to bring Japan prestige 
and advantage, there is none in the land too poor to revile him. Professor 
Barthélemy, in describing the work of the French Minister of Foreign Affairs, 
has compared this officer to the organist before an intricate keyboard where 
the least false note may call forth serious repercussions. The metaphor ap- 
plies with no less force to the Japanese Foreign Minister. The only difference 
is that the Japanese Minister, circumscribed by the Army and Navy, cannot 
always play the tune that he selects. 

In Japan, it is held that the nature of the Foreign Office requires a more 


1 The author acknowledges assistance in the preparation of this study from a grant-in-aid 
on the part of the Social Science Research Council of New York City. 
? Joseph Barthélemy, Démocratie et politique étrangére (Paris, 1917), p. 153. 
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specialized administrator than is generally needed at the head of the other 
departments. Politicians who do not know a policeman from a soldier may 
rule the Home Office with distinction. Orators who never since boyhood 
have stepped inside a schoolroom may win well merited triumphs as Minis- 
ters of Education. They relay to their departments the policy of the Cabinet, 
while permanent experts in the civil service are expected to keep them from 
making administrative blunders. But the politician-administrator has a 
more difficult task in the Foreign Office. He cannot escape personal contact 
with professional diplomats not only from his own country but also from 
Foreign Powers. Many of the delicate phases of diplomatic negotiations, 
instead of being relegated to permanent officials, must be handled by him 
alone. Thus, the Foreign Minister tends to be more personally attached to 
his department than are the chiefs of other ministries. 

Since 1885, when the present cabinet organization was instituted, 33 men 
have presided over the Gaimusho, while there have been 51 changes in the 
headship. Omitting the times when the Premier, for political reasons, has 
held the portfolio, there have been only two occasions on which the Minister 
of Foreign Affairs has possessed no previous experience in the Foreign Office 
or in the diplomatic service. Never, in America, and, seldom in Great 


MINISTERS OF FoREIGN AFFAIRS IN JAPAN 


Cabinet Date of Appointment Ministers of Foreign Affatrs * 
Ito (first ministry) Dec. 12, 1885 Inouye, Ito, Okuma 
Kuroda April 30, 1888 Okuma 
Yamagata (first) Dec. 24, 1889 Aoki 
Matsugata (first) May 6, 1891 Enomoto 
Ito (second) Aug. 8, 1892 Mutsu, Saionji 
Matsugata (second) Sept. 18, 1896 Okuma, Nishi 
Ito (third) Jan. 12, 1898 Nishi 
Okuma (first) June 30, 1898 Okuma 
Yamagata (second) Nov. 8, 1898 Aoki 
Ito (fourth) Oct. 9, 1900 Kato 
Katsura (first) June 2, 1901 Sone, Komura, Katsura 
Saionji (first) Jan. 7, 1906 Kato, Saionji, Hayashi 
Katsura (second) July 14, 1908 Terauchi, Komura 
Saionji (second) Aug. 30, 1911 Hayashi, Uchida 
Katsura (third) Dec. 21, 1912 Katsura, Kato 
Yamamoto (first) Feb. 20, 1913 Makino 
Okuma (second) April 16, 1914 Kato, Okuma, Ishii 
Terauchi Oct. 9, 1916 Terauchi, Motono, Goto 
Hara Sept. 29, 1918 Uchida 
Takahashi Nov. 13, 1921 Uchida 
Admiral Kato June 12, 1922 Uchida 
Yamamoto (second) Sept. 2, 1923 Tjuin 
Kiyoura Jan. 7, 1924 Matsui 
Taka-akira Kato (first) June 11, 1924 Shidehara 


’ Compiled from data in the Gaimusho Nenkan, or Yearbook of the Ministry of Foreign 
Affairs (Tokyo, 1933), pp. 274-275. 
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Taka-akira Kato (second) Aug. 2, 1925 Shidehara 
Wakatsuki (first) Jan. 30, 1926 Shidehara 

Tanaka April 20, 1927 Tanaka 

Hamaguchi July 2, 1929 Shidehara 
Wakatsuki (second) April 14, 1931 Shidehara 

Inukai Dec. 13, 1931 Inukai, Yoshizawa 
Saito May 26, 1932 Saito, Uchida, Hirota 
Okada July 8, 1934 Hirota 

Hirota Mar. 9, 1936 Hirota, Arita 


Britain, does a career officer direct this department. But in Japan, more 
frequently than not, career diplomats preside over the Gaimusho. 

On the five occasions when Premiers without previous diplomatic experi- 
ence have taken the portfolio of foreign affairs, all of these statesmen have 
been military or naval officers—retired officers, but none the less men of 
military character. A military chief in the Foreign Office is, of course, 
repugnant to Japanese parliamentarians who admire the British model, while, 
at the same time, such an arrangement is esteemed by many militarists. The 
former denounce the practice as a surrender of foreign policy to the dictation 
of the Army.5 The latter reply that high-ranking army and naval officers 
are experienced administrators and that many of them have viewed diplomacy 
at close quarters while serving as military attachés in embassies and lega- 
tions abroad. Placing the Foreign Office in the hands of a military man often 
gives the appearance of firmness of policy not likely to be achieved by a 
civilian diplomat. And, while such tactics may seem the very negation of 
the comity of nations, it is possible that a soldier at the head of the Foreign 
Office, because of the national confidence in his severity, might be able to 
carry along a more pacific policy than could a career diplomat in the same 
post and under the same circumstances. 

Several of the occupancies of the Gaimusho by soldier-premiers have been 
short. In the first two Katsura cabinets the distinguished diplomat Komura 
presided over the Gaimusho. In July, 1905, when he left Tokyo personally 
to conduct the negotiations at Portsmouth ending the Russo-Japanese War, 
he relinquished his portfolio into the hands of General Katsura, who expected 
to hand it back on the return of the diplomat. But the peace treaty raised 
such a storm of abuse that the ministry had fallen before it was expedient to 


‘ The reference is to Terauchi, Tanaka and Saito. It is true that previous to his taking 
office as Premier in 1916, General Count Terauchi had served as Foreign Minister in the 
second Katsura cabinet. But his service was only six weeks, from July 14 to Aug. 27, 1908, 
until such time that Count Komura could reach Tokyo from London. General Terauchi 
had been War Minister in the previous Saionji cabinet. 

5’ Compare the editorials in Japanese newspapers, in 1916, condemning General Count 
Terauchi for holding the portfolio of foreign affairs. Tokyo Asahi, Oct. 14, p. 3; Osaka 
Mainichi, Oct. 29, p.3. See also press comments criticizing General Tanaka for holding the 
same portfolio. Tokyo Asaht, July 12, 1927, p. 3; Chugat Shogyo (Tokyo), July 10, 1927, 
p. 3; Hochi Shimbun (Tokyo), July 10, 1927, p. 2. 
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install Komura again in office. In 1916, when the soldier-politician, General 
Count Terauchi, undertook the task of forming a cabinet, although without 
experience in diplomacy, he boldly assumed the Foreign Office, but within six 
weeks, under a deluge of criticism in the press, he relinquished the post to a 
career diplomat. Ten years later, General Tanaka, unabashed by adverse 
comments, personally ruled the Gaimusho throughout the entire term of his 
ministry, which rose and fell on the issue of his “positive” policy against 
China. Finally, after the assassination of Premier Inukai, Admiral Saito 
held the portfolio for seven weeks, and then made way for a career officer 
who was expected to steer a middle course between the politicians and the 
militarists.” 

In addition to the generals, a few bureaucrats from other departments have 
presided over the Gaimusho. But, in spite of these interludes, it is cus- 
tomary to find career officers as Ministers of Foreign Affairs. The men who 
now most frequently appear in this réle are the professional diplomats like 
Aoki, Hayashi, Komura, Ishii, Uchida and Shidehara rather than the univer- 
sal bureaucrats like Enomoto and Goto. We are speaking of the later years 
of the Meiji era and of the Taisho and Showa eras, namely, of the years fol- 
lowing the development of a modern civil service. The creation of the 
Japanese Empire was accomplished by a brilliant group of men many of 
whom appear to have been equally proficient as soldiers, constitution-makers, 
legislators, politicians, colonial governors, diplomats and administrators of 
any department represented in the Cabinet. It took several decades to de- 
velop the professional diplomat in contrast to the statesman who was pre- 
pared to tackle every governmental task under the sun. After the appear- 
ance of the professional diplomat, the “Jack-of-all trades” statesman largely 
disappeared from the Foreign Office. 


THE PROFESSIONAL DIPLOMAT AT THE HEAD OF THE GAIMUSHO 


When the mission of Prince Iwakura visited America and Europe in 1871, 
it found a highly developed civil service in all countries of the latter con- 
tinent, although, unhappily, the spoils system still reigned in the United 
States. European administrative methods were again studied by Prince 
Ito’s mission of 1882—1883.8 As a result, in 1885, when Ito established the 
cabinet system, a reform of the Japanese civil service was projected on the 


* When General Katsura formed his third ministry in 1913, he took the portfolio of foreign 
affairs ad interim until Taka-akira Kato could be summoned from his post in London to pre- 
side over the Gaimusho. 

7 It appears that Admiral Saito, when forming his “national cabinet,” took the portfolio 
of foreign affairs only as a temporary expedient until the political parties and the Army and 
Navy could agree upon a Foreign Minister. Admiral Saito and the politicians desired Count 
Uchida, who was then president of the South Manchuria Railway, while the militarists 
wanted Koki Hirota. Compare the Tokyo Asahi, May 31, 1932, p. 1. 

® Compare Ito Ko Zenshu, or Life and Letters of Prince Ito (ed. by Midori Komatsu, 1928), 
Vol. I, pp. 301-311. 
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line of the British and German models. The development of this service, 
so far as the Foreign Ministry is concerned, will engage our attention in 
following pages. In this place we are concerned with the growth of the 
practice of employing only professional diplomats at the head of the 
Gaimusho. 

The fact that Japan has changed from the amateur to the expert in the 
management of the Foreign Ministry, while European parliamentary systems 
still rely upon the amateur, merits the attention of the student of foreign 
affairs. The change has been effected in about three or four political genera- 
tions. The first generation of Meiji statesmen, including Sanjo, Iwakura, 
Saigo, Okubo and Kido, was too much engrossed in domestic reforms to 
participate personally in the administration of foreign affairs. But many 
statesmen of the second generation (including Ito, Inouye, Okuma, Itagaki, 
Yamagata, Mutsu and Enomoto) tried their hands at diplomacy as well as 
politics and administration. Ito, the framer of the constitution, four times 
Prime Minister, closest subject to the Throne if not the actual friend of 
Emperor Meiji, and first of the bureaucratic statesmen to head a political 
party, added to his laurels by conducting some of the most delicate diplomatic 
missions of the Meiji era, including the negotiation of the Tientsin agree- 
ment of 1885 and the Shimonoseki treaty of 1895. Even Yamagata, who 
organized the modern army of Japan and won the Sino-Japanese War, later 
serving twice as Prime Minister and for two generations as Genro, essayed 
the réle of diplomat when he headed a mission to Russia and negotiated the 
Lobanov- Yamagata agreement of 1896. 

Following the group of statesmen just described came another generation 
who had entered the civil service before or immediately after the inaugura- 
tion of the system of competitive examinations. Some statesmen in this 
group became politician-bureaucrats who served their country in varied 
capacities. Others became professional administrators, and seldom stepped 
out of their special fields. To the former group, belong Prince Saionji, Count 
Taka-akira Kato and Count Makino. Prince Saionji, the present Genro, 
saw service as minister to Austria and Germany before taking the portfolios 
of education, of finance and of foreign affairs in the various ministries of 
Prince Ito. Saionji ever considered himself as a politician.® In 1903, he 
succeeded Ito as leader of the Rikken Seiyukai or Friends of Constitutional 
Government party, and, while leader of this party, twice headed a cabinet. 
The same story applies to Count Taka-akira Kato, who presided over the 
Gaimusho in four ministries, as well as twice heading the government as 
Premier. Entering the Foreign Office in 1886, he rose to the post of minister 
to England in 1894-1899. After serving as Minister of Foreign Affairs in the 
fourth Ito cabinet (1900-1901) , he entered politics; he sat for two terms in the 
House of Representatives, and, in 1913, after the death of Prince Katsura, be- 
came leader of the Doshikai (later the Kenseikai or Constitutional party). 


®* Compare Yosaburo Takekoshi, Toan-Ko, or Prince Toan (1929), Chs, XXIX-XXX. 
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Count Shinken Makino also belongs to this coterie of versatile bureaucratic 
politicians. 

In the same generation of statesmen is to be found a group that became, 
in the full sense of the term, professional diplomats. Not only did they 
eschew politics, but also they confined themselves almost exclusively to the 
foreign service, with the exception of the latter part of their careers, when, 
in accordance with Japanese practice, most of them were elevated to the 
House of Peers or to the Privy Council. Foremost in this group stands Count 
Jutaro Komura, who, perhaps, more than any other official, has left his 
stamp on the Gaimusho. Graduating from Harvard College in 1877, he 
entered the Foreign Office. Serving with conspicuous ability at various posts 
at trying times (he was minister at Peking during the Boxer outbreak), he 
received the portfolio of foreign affairs in 1901 in the first Katsura cabinet. 
Under his guiding hand, the Anglo-Japanese Alliance of 1902 was negotiated. 
Personally, he negotiated the Portsmouth Treaty, ending the Russo-Japanese 
War in 1905, in a manner eminently satisfactory to the Cabinet and the 
Genro, but he became the victim of the violent denunciation on the part of 
the populace who had entertained grandiose ideas of what Japan would win 
at the peace-table. Back in the diplomatic service after the fall of the 
Katsura cabinet, he was sent as ambassador to Great Britain, only to be 
summoned home once more to head the Gaimusho when General Katsura, in 
1908, formed his second ministry. As a foreign service official, Komura, 
more than any of his colleagues, developed the technique of the career 
diplomat whose duty is to follow instructions explicitly and to report affairs 
with intelligence and accuracy.1° As a Minister of Foreign Affairs he was 
unsurpassed in codrdinating cabinet policy and foreign office experience. Al- 
though popular indignation over the Treaty of Portsmouth long obscured 
his fame, he is now recognized as the statesman who has made the most 
permanent contributions to the development of diplomacy as a profession. 

By the end of the Sino-Japanese War, not only was the diplomatic and 
consular service manned almost entirely by career officers, but also profes- 
sional diplomats ruled the Ministry of Foreign Affairs. Prior to the war, 
Aoki, Nishi and Komura had been the only career diplomats to hold the 
portfolio.4 After the war, there was a succession of Komura, Hayashi, 
Uchida, Ishii, Motono, Ijuin, Matsui, Shidehara, Yoshizawa, Hirota and 
Arita, with the short interruptions of Count Taka-akira Kato, Count Makino, 
General Count Terauchi, Count Goto and General Tanaka. 

With the elevation of Baron Shidehara to the Ministry of Foreign Affairs 
in 1924, we find a new generation of professional diplomats—men who have 


1°Compare Jumpei Shinobu, Gaiko Sokumen-shi Kan, or Commentaries on Diplomatic 
History (Tokyo, 1927), pp. 258-304. 

1 Count Taka-akira Kato was undoubtedly a professional diplomat when he held the port- 
folio of foreign affairs in the fourth Ito cabinet (1900-1901). In 1902, he became a “poli- 
tician.”’ 
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joined the service since the inauguration of the special foreign service com- 
petitive examinations in 1894. Beginning with the first Kato ministry 
(1924), there have been six permanently appointed Ministers of Foreign 
Affairs; five of them have been career diplomats, and only one of them, 
General Tanaka, was a “politician.” 1. One of the career appointees, Baron 
Shidehara, has held the office in five cabinets. 

The system of employing professional diplomats as chief of the Gaimusho 
has both advantages and disadvantages. The career official, schooled to 
carry out the instructions of the government, and to submerge his personal 
views, may more nearly approach the ideal of the military and bureaucratic 
cliques. But he does not stand up so well under the fire of parliamentary 
criticism, and may utterly fail to capture the popular imagination. On the 
other hand, there are not lacking politician-bureaucrats who are men of 
originality and initiative, free from military influence, and, at the same time, 
past masters in the art of winning the approval of parties in the national 
legislature. Japan can show a large number of skillful politicians among 
her bureaucrats. 

Political parties have their favorites among the career ministers. Baron 
Shidehara, renowned for his conciliatory policy toward China, saw service 
in five different ministries supported by the Minseito (and its predecessor, 
the Kenseikai). Baron Uchida was always highly regarded by the same 
party, although he was frequently said to belong to the Seiyukai.’* The 
Seiyukai, which in 1926 placed itself under the leadership of a militarist, 
General Tanaka, was content to abide by his personal governance of the 
Foreign Office when the party came into power. More recently Yoshizawa 
proved to be more satisfactory to the Seiyukai than to the Minseito. 

While professional diplomats, following the admirably strict rule of the 
British civil service, now tend to remain outside of politics, the temptation 
to formulate a policy and to pull wires with party leaders is often irresistible. 
In his later years, Hayashi became a bitter partisan. Taka-akira Kato, as 
we have already related, in 1902 boldly entered politics, and ten years after- 
wards accepted the leadership of a political party, the Doshikai (later, the 
Kenseikai). Again, Koki Hirota, in 1916, while chief of the first section of 
the Commercial Bureau, acted as go-between in the attempt to amalgamate 
Kato’s Doshikai with Yukio Ozaki’s small party, the Chuseikai. 

But these are extreme cases. In recent years, the career officials who make 
bold to promote their own policies remain discreetly behind the scenes. Thus 
Hirota, while still a section chief, softly opposed the Siberian expedition 
which his superior, Shimpei Goto, and the whole Terauchi cabinet supported. 
He even found a way to supply ammunition to the Tokyo Asahi and other 


12In 1931, Premier Inukai held the portfolio of foreign affairs only until his nephew, Yo- 
shizawa, could be summoned from Geneva. In 1932, Admiral Saito held the portfolio only 
seven weeks. 

13 Compare an article by Tsunego Baba in Chuo Koron (June, 1932), No. 533, pp. 140-147. 
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liberal newspapers, then engaged in a campaign of opposition to the invasion 
of Siberia. He who engages in departmental intrigue may find some day that 
the tables are turned. And in 1935 it was whispered that Hirota, as head 
of the Gaimusho, was embarrassed by the maneuvers of a Vice-Minister 
who had chosen to play the game of the War Office in opposition to his 
superior. 


LENGTH OF SERVICE AND CONTINUITY OF POLICY 


A familiar reproach against parliamentary governments is the frequency 
of change in the ministry and the consequent lack of continuity of policy. 
Japan is no exception to the short tenures of office that characterize parlia- 
mentary systems in cortinental Europe. But, while Japanese cabinets do 
not possess the long tenures of the British, they compare favorably with the 
French. During fifty years since 1885, Japan has had 33 ministries.1* In 
the same period, Great Britain has had fourteen ministries, and the Third 
Republic 64. The average life of a Japanese cabinet is barely nineteen 
months. It is thus difficult to secure a record such as the eleven consecutive 
years (1905-1916) that Sir Edward Grey remained at the British Foreign 
Office. Nevertheless, this span is almost equalled by the service of Marquis 
Inouye, the bosom friend and adviser of Prince Ito, who presided over the 
Gaimusho from 1879 to 1887. The larger part of Inouye’s service was, 
indeed, prior to the year 1885 when the Cabinet was instituted, and in the 
period when the rule of Japan remained in the hands of a relatively small 
group of statesmen. 

Since 1885, the Minister with the longest continuous tenure is Uchida, who 
served 59 months through three successive ministries in a period which in- 
cluded the Paris Peace Conference and the Washington Naval Conference. 
Komura, the most renowned of the professional diplomats, served 46 months 


LonGest ContTINvovs SERVICE AS FoREIGN MINISTER 


Inouye 107 months Oct. 10, 1878-Sept. 17, 1887 
Uchida 59 months Sept. 29, 1918-Sept. 2, 1923 
Komura 46 months Sept. 21, 1901-July 3, 1905 
Komura 36 months Aug. 27, 1908-Aug. 30, 1911 
Mutsu 36 months Aug. 8, 1892-June 5, 1895 
Shidehara 34 months June 11, 1924~April 20, 1927 
Shidehara 29 months July 2, 1929-Dec. 13, 1931 
Tanaka 26 months April 20, 1927-July 2, 1929 
Aoki 23 months Nov. 8, 1898-Oct. 9, 1900 
Okuma 22 months Feb. 1, 1888-Dec. 24, 1889 


throughout the greater part of the first Katsura ministry. Neither one of 
these records equals the two longest tenures in the Foreign Office of the Third 
Republic of France, namely, the 84 continuous months that Delcassé once 
served, and the 68 months of similar tenure on the part of Briand. The 


44 This number does not include the ministries ad interim. 
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statistics for interrupted tenures of office also give Inouye the lead with 
107 months. Next comes Komura with 92 months, and then Uchida with 
74 months. Again, neither one of these records surpasses those of Briand 


LonagEst TotaL TENURE AS ForREIGN MINISTER 


Inouye 107 months 
Komura 92 months 
Uchida 74 months 
Shidehara 63 months 
Mutsu 38 months 
Kato 27 months 
Tanaka 26 months 


(120 months) or of Delcassé (99 months).45 The average continuous tenure 
in the Gaimusho is scarcely more than eleven months; while the average 
total of all tenures is under 21 months. Both of these averages are below 
the corresponding averages of French tenures which are fourteen and 23 
months respectively. 

It is obvious that short tenures of office make for inefficiency and lack of 
continuity in policy. An inexperienced politician who becomes chief of the 
Foreign Office requires several weeks or even months in order to familiarize 
himself with its complex functions. In Japan, however, short tenures have 
less tendency to impair efficiency than is the case in most parliamentary sys- 
tems, for, as we have already seen, there is a growing practice to rely upon 
professional diplomats as heads of the Gaimusho, and such men, because of 
their diversified training in the service, are already well acquainted with every 
phase of the department’s work. 


THE FUNCTIONS OF THE DEPARTMENT 


As an organ of government, the Gaimusho was established in the early 
days of the Restoration. It was one of the eight departments of state created 
by imperial proclamations on February 10 and 25, 1868.4® Although it was 
charged with one of the questions foremost in the public mind, namely, the 
negotiation of treaties with foreign Powers, the official notices long main- 
tained a mysterious silence regarding its internal organization and functions. 
This silence continued for nearly two decades. In 1885, when the Naikaku, 
or Cabinet, was set up, the Minister for Foreign Affairs was named next in 
order to the Minister-President of State, ranking even ahead of the Minister 
of Home Affairs.17 In the following year, when a reorganization of the eight 

46 Théophile Delcassé presided over the Quai d’Orsay from June 28, 1898, to June 17, 1905; 
and from Aug. 26, 1914, to Oct. 29, 1915. Aristide Briand served from Oct. 29, 1915, to 
Nov. 16, 1917; from Jan. 16, 1921, to Jan. 15, 1922; from April 17, 1925, to July 21, 1926; and 
from July 23, 1926, to his death on March 7, 1932. 

18 Horet Zensho, or Collection of Laws and Ordinances, 1869, pp. 255-257. Yamashina- 
no-Miya was appointed in charge of the Department of Foreign Affairs. 

17 Tmperial Proclamation No. 69, Dec. 22, 1885. Nippon Rutten, or Laws and Ordinances 
of Japan (1889), Vol. I, pp. 44-46. 
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departments was effected, both the functions and the organization of each 
department were set forth in an imperial ordinance.'® Finally, in 1893, in 
the first Ito cabinet, when a general reform of the departments was under- 
taken by a cabinet committee, the Foreign Office was given its present form 
of organization. The drafting of the ordinance for this purpose, the 
Gaimusho Kansei (Ordinance Regulating the Ministry of Foreign Affairs), 
was largely in the hands of an astute young official, Kei Hara, by name, who 
was then chief of the Commercial Bureau of the Gaimusho, and who in 1918 
was the first commoner to become a Prime Minister.1® Amendments to the 
fundamental or basic ordinance have come in 1898, 1913 and 1921, but the 
Foreign Office still retains much of the organization as formulated by Kei 
Hara over forty years ago. 

The Gaimusho is charged with the usual duties entrusted to Foreign 
Offices, including the conduct of external affairs, the negotiation of treaties, 
supervision of the diplomatic and consular services in foreign lands, and 
of all matters relating to foreign services in Japan, as well as the protection 
of the life and property of Japanese citizens abroad.”° In addition, the 
Gaimusho has the duty, frequently assigned to the Foreign Office in European 
systems, of conducting propaganda in various countries. The ministry has 
at its disposal not only a fund in the budget for propaganda, but also, in 
recent years, & special appropriation to promote an understanding of Japan 
in all parts of the world. While this function is carried out through the 
diplomatic and consular agents abroad, the Bunka Jigyo-bu, or Cultural 
Relations Board, has charge of the spreading of Japanese culture and in- 
fluence. 

Formerly, the Minister of Foreign Affairs supervised the Governor-General 
of Kwantung Province (leased from China) in all matters relating to foreign 
intercourse in that province, while in other civil matters, the Governor- 
General was subordinate to the Minister of Overseas Affairs, and the military 
administration remained in the hands of the commander of the Kwantung 
garrison, subject to the orders of the Minister of War. Any discrepancies 
between the departments were ironed out in the Cabinet in Tokyo. 

18 Imperial Ordinances Nos. 1 and 2, Feb. 26, 1886. Nippon Ruiten (1889), Vol. I, pp. 
83-94. An English translation of the second ordinance, laying down the rules governing all 
of the departments, as published in the Japan Daily Mail, April 3, 1886, pp. 326-327, is re- 
printed in W. W. McLaren, “Japanese Government Documents” in Transactions of the 
Asiatic Society of Japan (Tokyo, 1914), pp. 109-124. 

19 The reorganization was described by Kei (Takashi) Hara in a book published in 1899 
under the title of Gaikokan Ryojikan Seido, or The Diplomatic and Consular Services. It is 
reprinted in Hara Kei Zenshu, or Complete Works of Kei Hara (ed. by Asakichi Tanaka, 
Tokyo, 1929), Vol. I, pp. 978-1074. 

2 See the basic ordinance, the Gaimusho Kwansei, or Ordinance Regulating the Ministry 
of Foreign Affairs, issued as Imperial Ordinance No. 258 of 1898. It has been many times 
amended. Genko Horei Shuran (1931), Vol. I, Bk. III, pp. 38-39. The text is also pub- 


lished in the Gaimusho Nenkan, or Yearbook of the Ministry of Foreign Affairs (1933), pp. 
14-34. 
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After the invasion of Manchuria and the recognition of the puppet State 
Manchoukuo, the rivalry between the Foreign Office, the War Office and the 
Overseas Department over the direction of Manchurian affairs ended in a 
victory for the Army when the Cabinet adopted an arrangement whereby 
the office of ambassador to Manchoukuo and of the commander of the Kwan- 
tung garrison are now held by the same person. As ambassador to Hsinking, 
this exalted official is nominally responsible to the Foreign Office; as com- 
mander of the Kwantung garrison he is responsible to the War Office; but 
there is no even balance between the Foreign and War Offices, for the am- 
bassador-commander, as a military officer rather than a diplomat, allows the 
General Staff to guide his acts. Furthermore, whatever jurisdiction the Over- 
seas Department exercised in Manchuria has been transferred to the recently 
created Manchurian Affairs Bureau, supervised by the Premier, but actually 
governed by the War Minister.2!_ Under this arrangement the ambassador- 
commander directs the police bureau of the Kwantung Province and has a 
large measure of control over the South Manchuria Railway. 

In addition to the functions already described, the Gaimusho has super- 
vision of the bestowal of orders and decorations upon the subjects of foreign 
countries, the safe-keeping of treaties and diplomatic records, and the trans- 
lation and publication of documentary materials. 

A word should be added here as to the place of the Foreign Minister in the 
Naikaku, or Cabinet. In the proclamations of 1868, creating eight depart- 
ments of state, the Home Office was named before the Foreign Office, but in 
the proclamation of 1885, the Minister of Foreign Affairs was named im- 
mediately following the Minister-President of State and preceding the Minis- 
ter of Home Affairs.22 It has thus been considered that the Foreign Min- 
ister ranks next to the Premier; and, at the opening of the sessions of the 
Imperial Diet, he is the first of the Ministers to follow the Premier in ad- 
dressing the houses. Frequently, although not always, he has served 
as Premier ad interim during the illness or at the death of the Minister- 
President.”8 

The Gaimusho is located in the district known from ancient times as 
Kasumigaseki, lying just southwest of the moat of the Imperial Palace, in 


21 See the Imperial Ordinance dated Oct. 19, 1935. Kwampo, Oct. 20, 1935, p.8. The 
ambassadors to Manchoukuo, beginning in 1932, have been General Nobuyoshi Muto, 
General Takashi Hishikari, General Jiro Minami and General Kenkichi Ueda. 

*2 Compare Horei Zensho (1869), Vol. I, pp. 15-17. In the proclamation of Feb. 10, 1868, 
the first office mentioned was the Department of Shinto Religion. 

23 Under Art. VIII of the Regulations Governing the Cabinet, in case of the incapacity of 
the Premier, the Cabinet designates to the Emperor the Premier ad interim. Usually, the 
senior member of the Cabinet is chosen, and frequently this is the Foreign Minister. Count 
Uchida served twice in this capacity, in 1921, after the assassination of Hara, and, in 1923, 
after the death of Admiral Kato. On Nov. 15, 1930, the day following the attack upon Pre- 
mier Hamaguchi by an assassin, Baron Shidehara was chosen Premier ad interim and he con- 
tinued in this post until March 9, 1931. 
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the “official quarter” of Tokyo.*4 In this part of the Kojimachi-ku, as the 
200-year old paintings of Hiroshige show us, double rows of the mansions of 
feudal barons once stood. Today, governmental buildings line the streets. 
The Gaimusho stands in a compound surrounded by an old wall of stone and 
latticework, and is entered through a gate of stone and iron. The buildings 
are small and detached; even the main office, a white castle-like structure, the 
old mansion of the feudal lord of Kuroda, is low and rambling; while the official 
residence of the Minister is unpretentious, and all are scattered around a 
charming garden, among wide-spreading cherry trees that give an added 
beauty especially in their full bloom in the month of April. The aspect is 
conservative and modest and in marked contrast to the modernity of the red- 
brick Home Office on the same side of the street, or to the shrine-like Navy 
Building across the way. 

Directly before the Gaimusho, on a granite pedestal, stands a bronze 
statue of Count Mutsu. The monument is significant, for, it should be 
remembered, greater statesmen than Mutsu have presided over the Foreign 
Office. But Mutsu happened to be in office when the patient work of Ito, 
Inouye, Okuma and Aoki bore fruit, and when the Powers, at last, signed 
the treaties which abolished extraterritoriality in Japan. A proud and 
sensitive race, the Japanese had resented the existence of consular jurisdiction 
on their soil, and ever will cherish the year of 1894 for the banishment of 
the last vestige of foreign dictation. Not less significant is the detached 
palace, the Kasumigaseki Rikyu, in the rear of the Gaimusho. It is symboli- 
cal of Japanese courtesy, for this building is frequently used as quarters for 
distinguished foreign visitors received as the guests of the government. 


ORGANIZATION OF THE DEPARTMENT 


Similar to the other departmental heads, the Minister of Foreign Affairs 
has the assistance of a Seimu Jikan or parliamentary vice-minister, a Jikan 
or permanent vice-minister, and a Sanyo-kan or parliamentary counselor.?® 
Under Article LIV of the constitution, every Minister of State and delegate 
of the government, whether or not a member of the Diet, may sit and speak 
in either house. Accordingly, these undersecretaries are able to relieve a 
hard-pressed Minister by appearing for him before the sessions and commit- 
tees of the Diet. The posts of parliamentary vice-minister and counselor are 


4 Because of its location, newspapers frequently refer to the Foreign Office as Kasumiga- 
seki in the same manner as the French press refers to the French Foreign Office as the 
Quai d’Orsay. 

% Compare the Gaimusho Nenkan (1931), p. 6. Concerning the legal phases of depart- 
mental organization in modern Japan, the reader is referred to the standard treatises on ad- 
ministrative law, including Minobe, Gyoseiho Satsuyo, or Principles of Administrative Law 
(1927), Vol. I, pp. 214-269; Oda, Gyosetho Kogi, or Lectures on Administrative Law (1922), 
Vol. II, pp. 1-74; Shimizu, Gyoset Hen, or Administrative Law (1920), pp. 297-588; Sasaki, 
Nippon Gyosetho Ron, or Administrative Law of Japan (1924), pp. 132-228; and Shimamura, 
Gyosetho Yoron, or Outlines of Administrative Law (Tokyo), pp. 141-160. 
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given to members of the lower house or to the Peers; while the post of perma- 
nent vice-minister is given to a career officer. 

The posts of parliamentary undersecretary are among the political spoils, 
being bestowed upon leaders in the supporting parties. In most of the de- 
partments, these offices are stepping stones to a cabinet appointment, and 
clever undersecretaries, in time, will find themselves in the Cabinet when 
their former chiefs have retired from the political arena. But, because of 
the monopoly of the Foreign Office posts by career men, no parliamentary 
vice-ministers have ever emerged as heads of the Foreign Office. 

The Jikan, or permanent vice-minister, of course tops the civil service in 
the department. This officer does not change with the rise and fall of cabi- 
nets. Thus, for instance, Katsuji Debuchi, who served as Jikan from 1924 
to 1928, held his post under four ministries, two of them being super-party 
cabinets, the third, a Kenseikai, and the fourth, a Seiyukai cabinet. Upon 
the shoulders of the Jikan falls the greater share of the burden of aiding the 
Minister in the conduct of negotiations and the management of the depart- 
ment. The parliamentary undersecretaries serve only as sort of public 
buffer and defense of the ministry, especially during the interpellations in 
the Diet. This is not the case in the other departments, notably the Finance 
Ministry, where the undersecretaries play important rdéles in the drafting of 
the budget. But, in the Foreign Office, the Jikan dwarfs the parliamentary 
undersecretaries in spite of the fact that one of them always outranks this 
personage. 

There are five kyoku, or bureaux, and three bu, or services. The func- 
tions of the former Bureau of Political Affairs are now divided between 
three offices on a geographical basis. The Joa-Kyoku, or Bureau of Eastern 
Asiatic Affairs, has supervision of all diplomatic relations with China, 
Hongkong, Macao and Siam. The Oa-Kyoku, or Bureau of European and 
Near Eastern Affairs, covers the rest of the old world, while the Bureau of 
American Affairs covers the western hemisphere.2® The jurisdiction of each 
bureau includes: (1) diplomatic questions; (2) the negotiation and revision 
of treaties and other agreements; (3) military and naval questions; (4) cor- 
respondence upon finances, loans, railways and mines; and (5) protection 
and supervision of Japanese citizens residing abroad. The Bureau of East- 
ern Asiatic Affairs also has been charged with supervision over various local 
questions in Manchuria and Mongolia. Following the recognition of Man- 
choukuo, however, the local jurisdiction in Manchuria has been transferred 
to an agency directly under the Premier. 

Of the two remaining bureaux, the 7’susho-Kyoku, or Bureau of Com- 
merce, is devoted to: (1) matters relating to trade, commerce, transporta- 
tion, communications, industry and other economic functions; (2) the 
conclusion and revision of commercial and navigation treaties; (3) the super- 
vision of consular agents; (4) the investigation and publication of reports 


26 See the Kwampo, June 1, 1934. 
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upon international trade; (5) immigration and emigration, passports, travel 
of Japanese citizens in foreign lands and nationality registration; (6) the 
administration of the legacies of Japanese subjects residing abroad; and 
(7) the admission of aliens. 

The Joyaku-Kyoku, or Bureau of Treaties, is given the duty of: (1) the 
drafting and the interpretation of treaties and other agreements; (2) the 
ratification, promulgation and compilation of treaties; (3) the conclusion 
and revision of treaties for the pacific settlement of international disputes, 
of treaties involving international public and private law, and of treaties 
relating to international communications, aérial navigation, mails, telegraphs, 
consular functions, copyrights and patents; (4) the supervision of consular 
courts, extradition of fugitives from justice, judicial codperation and other 
international legal functions; (5) relations with the League of Nations; 
(6) relations with the International Labor Organization and the Labor Con- 
ferences; and (7) the enforcement of the Treaty of Versailles of 1919. 

Besides the five bureaux, there are three bu, or services, one to furnish 
information to the press, one to support propaganda and cultural relations 
in foreign countries, and the third to carry on investigations. The first of 
these services is the Joho-bu, or Information Service—a special office for 
contact with newspapermen. Its existence is testimony to the fact that the 
Foreign Office is not unaware of the power of the press to mold public opinion. 
While the publicity officer in American and European chancellaries does not 
ordinarily enjoy high rank, the Bu-cho, or director of the Japanese section, 
is an officer of Chokunin grade—the equal of the chiefs of the other bureaux. 

A large room in the Gaimusho, called the Hikaye Shitsu, or Interviewers’ 
Room, is reserved for newspapermen. It adjoins the office of the Bu-cho. 
As in the United States, representatives of the press have almost constant 
access to the publicity agent of the Foreign Office. But the Japanese have 
not followed American practice in another respect. The American Secretary 
of State holds frequent conferences with the press, actually allowing questions 
to be asked orally by representatives of both native and foreign newspapers. 
The Japanese Minister of Foreign Affairs stands more aloof. His office is 
not even in the main building of the Gaimusho, but in his official residence 
on the opposite side of the compound. Distinguished newspapermen, singly 
and only by appointment, ofttimes may secure interviews with the Minister, 
but seldom in a group. 

By virtue of the inaccessibility of the Minister, the chief of the Joho-bu 
occupies a prominent position. He gives both oral and written statements, 
frequently cited in newspapers by the expression, Tokyokusha-dan.2* He is 
indeed the spokesman for the Foreign Office. At his conferences, a printed or 


27 The term Tokyokusha-dan literally means “informal statement of the authorities.” 
Eiji Amau, who has held the post of Bu-cho since May, 1933, although frequently the pur- 
veyor of numerous sharp statements to the foreign press, has always maintained cordial re- 
lations with foreign correspondents. 
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mimeographed communiqué, or kohyo, is often handed to the newspapermen 
for quotation in the press.?8 Simultaneously, mimeograph copies of Eng- 
lish and French translations of the kohyo are furnished to foreign correspond- 
ents. Each year a compilation of the kohyo is published as the Gaimusho 
Kohyoshu, or Collection of Communiqués of the Foreign Office.”® 

The second service is the Bunka Jygyo-bu, or Cultural Relations Board, 
originally established in 1913, and charged with the duty of promoting 
good-will and Japanese influence in foreign countries.2° In particular, the 
board administers the fund created from the receipts from the Boxer In- 
demnity which are applied to the education of Chinese boys and young men 
in Japanese schools. It is headed by a Bu-cho of Chokunin rank. This 
is, of course, a subtle form of propaganda. Finally, the third service is 
the Chosabu, or Investigation Service, divided into five sections and charged 
with the duty of carrying on investigations of diplomatic problems.*! 

Like all other departments, the Foreign Office has a Daijin-Kambo, or 
Ministerial Secretariat. This secretariat is divided into five services, 
namely, the Personnel, the Documents, the Accounts, the Translation and 
the Telegraph Services.** 

The Jinji-ka, or Personnel Service, is charged with the supervision of: 
(1) the promotion and status of the officials and employees of the depart- 
ment; (2) the issuance of shinnin-jo or credentials, kainin-jo or discharges 
from office, tnin-jo or letters of authorization, ninka-jo or permits, and 
shonin-jo or certificates; (3) the bestowal of orders and the award of prizes; 
(4) arrangements for imperial audiences and other ceremonies; and (5) 
supervision of the competitive examinations for candidates for the diplomatic 
and consular service, for chancery clerkships, and for appointments as stu- 
dents for study in foreign universities. 

The Protocol Service, which most European chancellaries maintain as a 
separate bureau, in Japan is combined with the Personnel Service. In view 
of the well-known punctiliousness of Japanese officials in matters of etiquette 
and courtesy, such an arrangement appears to be unusual. But, in any case, 
protocol is entrusted to the first division in the secretariat immediately 
subordinate to the Minister. And with all seriousness, the Japanese Foreign 
Office seldom fails to observe, in most minute detail, every tradition of cere- 
mony and etiquette which smooths the way of diplomacy—even to the ex- 
tent of gallantly instructing the Japanese ambassador at Moscow to attend 


28 While the communiqués issued by the Gaimusho are called kohyo, similar statements is- 
sued by the Home Ministry are generally called kokujt, or literally “formal communiqués.”’ 

2? The series begins with the Kohyoshu of the year 1921 which is designated as No. 1. 
Occasionally, revised or second editions are published. 

3° Created by Imperial Ordinance No. 527 of 1923. Genko Horei Shuran (1927), Vol. I, 
Bk. III, p. 14. 

31 See the Kwampo, Jan. 6, 1934. 

32 Compare the Gaimusho Nenkan (1933), pp. 11-13. 
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the ceremonies (on November 7), in anniversary of the founding of the com- 
munistic state, in spite of the official abhorrence of “dangerous thoughts” 
entertained by official Tokyo. 

The Bunsho-ka, or Documents Service, has charge of: (1) the receipt and 
distribution of documents; (2) the preparation of statistics, reports and 
other statements of the ministry as published in the Kwampo, or Official 
Gazette; (3) the safe-keeping of the official seals and the certification of 
official documents; (4) the classification and preservation of documents, 
books and pamphlets; and (5) the publication of diplomatic documents. 
In other words, the Bunsho-ka is the archives office of the Gaimusho. It 
contains a library of several thousand volumes. But, most important of all, 
it houses the voluminous correspondence including the instructions to diplo- 
matic agents and their reports to the Minister of Foreign Affairs, dating 
back to 1867, arranged for the convenience of the officials of the ministry 
who have need to study the history of previous negotiations. Fortunately, 
the archives escaped the great earthquake and fire of 1923. No foreign 
scholar, and very few native scholars, have ever had access to these precious 
papers.*% 

The Kaikei-ka, or Accounts Service, has supervision of: (1) preparing 
the estimates of the department for the budget; (2) the auditing of accounts; 
(3) the control of state-owned property committed to the care of the depart- 
ment; (4) the employment, dismissal and supervision of employees; (5) 
discipline in the department; and (6) all financial transactions of the depart- 
ment. The Honyaku-ka, or Translating Service, has the duty of translating 
into the Japanese language all dispatches and other documents received from 
abroad. The Denshin-ka, or Telegraph Service, receives and transmits the 
telegraphic messages. In order to secure secrecy, it also is charged with the 
coding of out-going messages and with the decoding of in-coming messages. 
According to general belief, the Denshin-ka follows the usual European 
practice (and unhappily, the practice of the American Government from 
1917 to 1929) of purloining the telegraphic messages of foreign diplomats.** 
There are ways known to the initiated for obtaining the contents of any 
message sent by a foreign government through Japanese telegraph and cable 
companies. Such messages, in the hands of the decoding experts of the 
Telegraph Service, are magically turned into Japanese words. Under 
French instructors, even before the World War, Japanese officials made 
marked progress in the art of reconstructing secret codes and deciphering 
coded dispatches. 


% Compare Jumpei Shinobu, Gaiko Sokumen-shi Kan, or Commentaries on Diplomatic 
History (Tokyo, 1927), pp. 239-242. 

* The American office charged with this not highly honorable task was abolished by 
Secretary Stimson in 1929, while the discharged chief of this service took his revenge upon 
the upright Secretary by exposing the former practice in the Department of State. See 
Herbert O. Yardley, The American Black Chamber (Indianapolis, 1931). 
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THE BUDGET FOR THE MINISTRY 


As in most modern States, the annual budget of the Japanese Foreign Office 
is very small when compared with that of the other departments. The War 
and Navy Departments fare much better. In 1920, the expenditure on behalf 
of the Gaimusho was 18,563,428 yen in a total national expenditure of 
1,359,978,255 yen. This was but 1.35 per cent. of the total expenditure, 
while the Army received 18.13 per cent., and the Navy 29.65 per cent.2> By 
1930, the expenditure of the Gaimusho reached 19,469,577 yen, which was 
1.25 per cent. of the total expenditure, while the Army had an expenditure 
amounting to 12.89 per cent., and the Navy 15.54 per cent. In 1935, the 
Foreign Office was allowed 29,678,593 yen, which was somewhat over one per 
cent. of the national budget of 2,193,414,289 yen at a time when the Army and 
Navy took 48 per cent. of the budget.*¢ 

Within the department the ordinary expenditures for the year 1935, amount- 
ing to 16,830,011 yen, were allocated as follows in thousand yen: (1) at the 
Foreign Office in Tokyo, 3,243, including, among other items, salaries, 498; 
office expenses, 628; telegrams and cables, 312; contributions to international 
organizations, 160; allowances to students studying abroad, 69; and the secret 
service fund, 1,501; (2) the diplomatic and consular service, 12,236, including 
salaries, 5,476; maintenance, 2,643; traveling expenses, 1,493; rentals, 1,185; 
telegrams and cables, 890; and entertainment, 327; (3) protection and super- 
vision of Japanese residing abroad, 1,235; and (4) miscellaneous expenses, 
115. The extraordinary expenditures, amounting to 12,821,582 yen, included 
the following items, in thousand yen: subsidies to educational institutions, 
566; emergency protection of Japanese residents abroad, 1,447; guidance and 
protection of emigrants, 430; encouragement of foreign trade, 120; interna- 
tional cultural propaganda, 1,000; Manchurian relations, 3,656; relief of suf- 
ferers of the Nikolaevsk incident, 510; and emergency allowances to foreign 
service officers, 2,914, making the grand total of 29,651,593 yen.** 

About forty per cent. of the budget expended in the department in Tokyo 
is devoted to the secret service fund. The department’s use of this fund is 
subject to no control, not even by the Board of Audit. There is much specu- 
lation upon its possible employment, and interpellations upon this question 
have been made in the Diet. But thus far, no minister has let the cat out 
of the bag. 


DIPLOMATIC AND CONSULAR OFFICERS 


We have described the organization of the Ministry of Foreign Affairs as 
it exists in Tokyo. Our attention will now be turned to the diplomatic and 


% See the Kinyu Jiko Sankosho, or Reference Book on Japanese Finance (ed. by the 
Rizai Kyoku Okurasho or Finance Bureau of the Department of Finance), 1935, pp. 
278-281. 

% Yosan or the Budget, 1935, in the Kwampo gogat, March 27, 1935, pp. 2, 3, 5, 7 and 8. 

37 Tbid., pp. 2 and 5. 
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consular services in foreign countries. Following the British method, the 
two branches were united in 1910 under the Foreign Service, although, of 
course, the legal distinction between diplomatic and consular officers is still 
maintained.®® Such a union permits the transfer of the personnel from one 
service to the other without loss of rank or status in the department. 

The Japanese diplomatic service has the same grades of agents usually 
maintained by the modern Powers as prescribed in the several rules of the 
Congress of Vienna (1815) and the Congress of Aix-la-Chapelle (1818) .°® 
These grades of ministers include: (1) ambassadors extraordinary and pleni- 
potentiary, legates, and nuncios; (2) envoys extraordinary and ministers 
plenipotentiary on extraordinary missions; (3) ministers resident; and (4) 
chargés d’affaires. The first three grades are accredited by the Emperor 
to the head of the State to which they are sent. The chargés d’affaires are 
accredited by the Minister of Foreign Affairs to the government receiving 
them. According to usual practice, in the absence of the head of the mis- 
sion, the counselor or ranking secretary acts ex officio as chargé d’affaires 
ad interim. 

The counselor and the first secretary of a mission, under Japanese practice 
as well as under international law, are considered to be public ministers 
enjoying the privileges, immunities and exemptions accorded to the head of 
the official household to which they are assigned.*° Diplomatic immunities 
are also deemed as belonging to the junior secretaries, military attachés, 
commercial attachés and interpreters. 

The consular officers are classified into the usual grades of consul-general, 
consul, vice-consul, consular interpreters, and consular attachés. All con- 
sular agents are appointed by the Minister of Foreign Affairs. 

A correlation between the different grades in the services is maintained, 
approximately as indicated in the following chart. 


APPROXIMATE CORRESPONDING OFFICES IN THE DIPLOMATIC AND CONSULAR SERVICES 

Diplomatic Officers Consular Officers 

Ambassador 

Minister 

Counselor 

Commercial Counselor 

Minister Resident Consul-General 

First Secretary Consul 

Second Secretary 

Third Secretary 


*8 The Japanese reform in this respect preceded the American union of the two services, 
which was not accomplished until the enactment of the Rogers Act of 1924. 

** For the rules of the Congress of Vienna, see de Martens and Geficken, Le Guide 
diplomatique (Leipzig, 1886), Vol. I, pp. 53-54. 

“© Sakutaro Tachi, Heiji Kokusai-Koho Ron, or Public International Law of Peace (Tokyo, 
1930), pp. 281-282; and Tetsu Motoji (Izumi), Kokusai-ho Gai Ron, or Treatise on Interna- 
tional Law (Tokyo, 1926), p. 232. 
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Commercial Secretary of Embassy 
Commercial Secretary of Legation 
First Secretary Interpreter 


Second Secretary Interpreter Vice-Consul 
Diplomatic Attaché Attaché 
Chancery Clerk Chancery Clerk 


The Empire maintains eleven embassies at the capitals of the following 
countries: Belgium, Brazil, China, France, Germany, Great Britain, Italy, 
Manchoukuo, Turkey, United States, and the Union of Soviet Socialist Re- 
publics.44 Although Japan has more diplomatic business with her neighbor, 
China, than with any other nation, it was not until 1935 that the island em- 
pire extended to the republic the courtesy of exchanging ambassadors.** 
On the other hand, to Manchoukuo, whose secession from China in 1932 was 
abetted, if not actually instigated, by Japan, a diplomatic agent of the 
highest rank was sent immediately after recognition. 

Legations are maintained in twenty-two States, including Afganistan, Ar- 
gentina, Austria, Canada, Chile, China, Colombia, Cuba, Czechoslovakia, 
Greece, Finland, Latvia, Mexico, Netherlands, Persia, Peru, Poland, Portugal, 
Rumania, Siam, Spain, Sweden and Switzerland. The ministers at some of 
the capitals are accredited to several States. Thus the minister at Buenos 
Aires is accredited not only to Argentina but also to Paraguay and Uruguay. 
The minister to Chile also is accredited to Bolivia; the minister to Greece rep- 
resents the Emperor in Albania; and the minister to Sweden is accredited like- 
wise to Norway and Denmark. 

Japan is thus represented by ambassadors and ministers in 37 countries. 
As to the remaining of the seventy States in the family of nations, Japan 
maintains relations with some of them through consular agents. This is the 
case in Equador, Egypt, Hungary, Jugoslavia, Luxemburg, Panama and 
Venezuela. 


RECRUITMENT OF THE PERSONNEL 


The statesmen of the Meiji era took to heart the lesson which Germany 
and England in the nineteenth century were eminently qualified to teach— 
the lesson that efficient administration requires a highly qualified personnel 
and that such a personnel can be obtained only by skillful means of recruit- 
ment. The Foreign Service is a human machine. Of all the governmental 
branches, because of its varied contacts with foreign countries, this service 
stands in the most need of a uniformly superior personnel. And thus, the 
recruitment of its officers is a question to which the Japanese Government 
has given more than usual attention. 


“t Gaimusho Nenkan (1935), pp. 276-298. 

* Kwampo, May 18, 1935, p.1. It should be remarked that beginning with the year 1913 
the Japanese minister to China has been of ambassadorial grade although he has ranked only 
as a minister. 
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In 1887, under the guiding hand of Prince Ito, Japan adopted the com- 
petitive examination as the basis for appointment to the civil service.*® In 
1895, a special system of examinations for the Foreign Service was estab- 
lished. Under the new system it was provided that the appointment of all 
officers of Sonin and Hannin rank would be made, in principle at least, by 
competitive examination. And it was contemplated that as the number of 
educated candidates increased, the new requirements would be extended to 
officials of Chokunin rank. 

It should be explained at this place that Japanese administrative officers 
are divided into four grades, namely, the Shinnin, the Chokunin, the Sonin 
and the Hannin ranks.‘* Officers of the first three ranks are known as 
Kotokan, or higher officials. The Shinnin rank include officials of minis- 
terial importance; they are appointed in person by the Emperor, are entitled 
to report to the Emperor in person, and to attend state ceremonies, such as 
the thirteen great festivals each year when the Emperor, attended by the 
princes of the blood, worships before the shrines of the imperial ancestors. 
Chokunin is the directorship rank, and embraces officials appointed by the 
Emperor through the chief of the department, while the appointees have the 
privilege of attending state ceremonies. Sonin is the secretaryship rank; its 
officials are not entitled to attend state ceremonies. Hannin rank includes 
the clerical staff. 

The Shinnin rank comprises some half hundred exalted officials, including 
the Prime Minister and the Ministers of State, the Governor-General of 
Korea, the Privy Councillors, ambassadors and presidents of the great law 
courts. The Kotokan below the rank of Shinnin are grouped into nine classes, 
two of them being in the Chokunin rank and seven in the Sonin rank. The 
two grades of the Chokunin rank include the presidents of the imperial uni- 
versities, ministers plenipotentiary, parliamentary and permanent vice- 
ministers, judges, procurators, prefectural governors, parliamentary coun- 
selors and bureau directors. Promotion through the seven grades in the 
Sonin is a slow process. In the top grade (third grade of the Kotokan) are 
found the vice-directors of bureaux, inspector-generals and consul-generals. 
At the bottom (the ninth grade of Sonin rank), are numerous secretaries and 
attachés of the bureaux, inspectors, teachers and magistrates. Finally, the 
Hannin rank include the great group of junior clerks, office attachés, inter- 
preters and apprentices. In 1931, there were 1,378 Chokunin officials, 14,201 
Sonin officials, 118,952 Hannin officials and 337,974 employees, making a 
total of 472,511. 


“* Imperial Ordinance No. 37 of 1887. Horei Zensho, or Compilation of Laws and Ordi- 
nances (Tokyo, 1887), Vol. I, pp. 124-129. Compare Hajime Hoshi, Kanri Gaku, or Stud- 
ies in Officialism (Tokyo, 1918-1923), Vol. II, pp. 83-104; Wada, Kanshoku Yokai, or 
Commentaries on Official Duties (Tokyo, 1926), pp. 121-125. 

“ Minobe, Gyoseiho Satsuyo (1927), Vol. I, p. 221; Shimizu, Gyosei Hen (1920), pp. 315-320; 
Sasaki, Nippon Gyoseiho Ron (1924), pp. 142-144. Compare McGovern, Modern Japan, 
pp. 142-160. 


THE JAPANESE FOREIGN OFFICE 605 


As already stated, when civil service examinations were inaugurated, it 
was expected that the reform would later be extended to the Chokunin 
officials. Favoritism and clan dictation would thus be eliminated and the 
administration would be in the hands of a carefully selected and trained 
personnel. But the increased influence of political parties which raised an 
outcry against “bureaucrats” and “clan government” halted the reform. 
The second Matsugata cabinet (1896-1898), depending for support on the 
Shimpoto or Progressive party, was constrained to open a few Chokunin 
offices to political appointees. Thus seimukan, or political officers, secured 
a foothold in the departments. The Okuma-Itagaki cabinet (1898), the 
first cabinet formed by party-men, was completely at the mercy of the politi- 
cians, and consequently filled many posts of Chokunin rank with appointees 
without regard to qualifications.*® This cabinet soon fell and the succeeding 
super-party cabinet under Prince Yamagata took a far-reaching step in 
defense of the bureaucracy and in opposition to seimukan. The Bunkan 
Ninyo Rei, or Ordinance Concerning the Appointment of Civil Officials, was 
drastically amended by restrictions upon the qualifications for Chokunin 
offices for the purpose of excluding politicians. Another decree, the Bunkan 
Bungen Rei, or Ordinance Concerning the Status of Civil Officials, gave 
stability to the rank and tenure of office of civil servants, while the Bunkan 
Chokai Rei, or Ordinance Concerning the Discipline of Civil Officials, im- 
proved the morale of the public service.*® 

The political parties bitterly complained that the Yamagata restrictions 
fostered clan influence and bureaucratic government, and undoubtedly there 
was truth in their charges. As a result, in 1913, the Yamamoto ministry 
made a slight modification in the rigid restrictions upon appointments.* 
Still more liberal amendments were made by the Hara cabinet (1918-1921), 
the first party cabinet since the fall of the Okuma-Itagaki cabinet. In 1919, 
in the face of stubborn opposition in the Privy Council, the stronghold of 
bureaucracy, Hara secured the issuance of amendments to the Bunkan Ninyo 
Rei which opened several posts of Sonin rank to appointment other than 
through examination.*® In particular, the office of Sanji-kwan, or assistant 
to the parliamentary counselor, was added to the political appointments. 

Compare Okuma-ko Hachiju-go Nen Shi, or History of Eighty-Five Years of Marquis 
Okuma (ed. by Kenkichi Ichijima, 1926), Vol. II, pp. 131-137; Takeshige Kudo, Meiji 
Kensei Shi, or Constitutional History of the Meiji Era (Tokyo, 1914-1922), Vol. II, pp. 
48-51. 

“6 The three ordinances are cited as Imperial Ordinances Nos. 61, 62 and 63 of 1899. 
Horet Zensho (1899), Vol. I, pp. 68-78. 

i a — Ordinance No. 261 of 1913. Genko Horei Shuran (Tokyo, 1927), Vol. I, Bk. 

as See the Sonin Bunkwan Tokubetzu Ninyo Rei, or Ordinance Regarding the Special Ap- 
pointment of Civil Officials of Sonin Rank, dated May 15, 1919. Imperial Ordinance No. 
160 of 1919. Genko Horet Shuran (1927), Vol. I, Bk. III, pp. 349-350. Compare Take- 


shige Kudo, Taisho Kensei Shi, or Constitutional History of the Taisho Era (1927), pp. 254- 
255. 
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As a result of these modifications in the Yamagata ordinances, even the 
higher ranks of the civil service today contain a considerable number of 
permanent appointees who have escaped the competitive examinations. 
They can be found in every department with the single exception of the 
Foreign Office. Because of the imperative requirement of a mastery of 
languages and because of a characteristic Japanese pride which demands a 
superior personnel in the department which represents Nippon in foreign 
affairs, the permanent posts in the Foreign Office have not been thrown open 
to politicians. Competitive examination is thus the only gateway to a 
career in the foreign service. 


THE FOREIGN SERVICE EXAMINATIONS 


Recruitment of the Foreign Service is now effected through the competitive 
examinations, of which there are two kinds. The Koto Shiken, or Higher 
Civil Service Examinations, are designed for candidates for officers of 
career, while the Futsu Shiken, or Ordinary Civil Service Examinations, are 
required for non-career officers. Technically speaking, the former examina- 
tions qualify for appointment to offices of Sonin rank, while the latter lead to 
appointment to offices of Hanninrank. Both classes of examinations are regu- 
lated by ordinances that apply to the civil service examinations for all the 
departments, namely, the Koto Shiken Rei, or Ordinance Concerning the 
Higher Civil Service Examinations, and the Futsu Shiken Rei, or Ordinance 
Concerning the Ordinary Civil Service Examinations.*® The successful 
candidates in the first examinations are eligible to appointment as officers 
of the seventh grade in Sonin rank, and, by promotion, may rise to the highest 
rank in the service. Successful candidates in the ordinary examinations are 
eligible to appointment only as clerks, interpreters and secretaries in one 
of the lower grades of Hannin rank and can become eligible for promotion 
to Sonin rank only after long service. 

In order to eliminate the obviously incompetent, a yobishiken, or prelimi- 
nary examination precedes the higher examination. This consists of an ex- 
amination in thesis-writing and in a foreign language. Graduates of a 
kotogakko (a school corresponding to the first three years of an American 
college or university) are exempt from this examination. The examination 
is open to all Japanese subjects, but any candidate over thirty years of age is 
discouraged from attempting to enter the service. 

The higher examinations are divided into three branches, namely, the ad- 
ministrative, foreign service and judicial branches. The examinations in 
all three branches are conducted by the Koto Shiken-iwn, or Higher Examina- 
tions Commission, which is under the supervision of the Prime Minister him- 


49 The Koto Shiken Rei was issued as Imperial Ordinance No. 7 of 1918 and amended by 
Imperial Ordinance No. 15 of 1929. Genko Horet Shuran (1932), Vol. I, Bk. III, p. 381. 
The Futsu Shiken Rei was issued as Imperial Ordinance No. 8 of 1918. Jbid. (1927), Vol. I, 
Bk. III, p. 385. 
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self.°° The chairman of the commission is the chief of the Legislative 
Bureau. There are three sections. The chairman is director of the first 
section having charge of examinations for the administrative branch; the 
Vice-Minister for Foreign Affairs is chairman of the second section, which is 
concerned with the diplomatic and consular branch, and the Vice-Minister of 
Justice is chairman of the third or judicial section. There are eight standing 
members of the commission, assigned to each section and appointed from the 
civil officers of Chokunin and Sonin rank in the various departments. For 
the purpose of the examinations, temporary members and counselors, with 
Chokunin and Sonin rank, are appointed to each section by the respective 
Ministers of State. The temporary members are selected from officers in the 
departments and from recognized scholars, chiefly professors in the faculties 
of the Imperial University of Tokyo. 

Examinations are held annually. Announcement of the time and place is 
made in the Kwampo, or Official Gazette. There is both a written and an 
oral examination. The former includes four compulsory subjects, namely, 
constitutional law, international public law, economics and a foreign lan- 
guage.5! The candidate has his choice of being examined in either English, 
French, German, Chinese or Russian. And, upon his request, other foreign 
languages may be offered in addition to his first choice. The candidate is 
also examined in three optional subjects, chosen from the following: (1) in- 
troduction to philosophy, (2) ethics, (3) logic, (4) psychology, (5) sociology, 
(6) political science, (7) Japanese history, (8) history of political theories, 
(9) economic history, (10) diplomatic history, (11) Japanese literature and 
Chinese classics, (12) civil law, (13) commercial law, (14) criminal law, 
(15) administrative law, (16) international private law, (17) public finance, 
(18) commercial policies, and (19) commercial science. 

The written examinations are primarily for the purpose of sifting down the 
large number of candidates, in view of the fact that from ten to thirty times 
as many candidates apply for each examination than there are vacant posts 
to fill. The successful candidates are given an opportunity to take the oral 
examinations. Here, another sifting process permits the elimination of young 
men who are able to write excellent examinations but who have personal 
characteristics that render them unfit for the Foreign Service. A man 
who stutters, has boorish manners or is habitually untidy in dress or pos- 
sessed of ill-favored features is obviously rejected as a result of the oral 
examinations. The examining board is also quick to measure the more 
subtle qualities that foretell success or failure as a career officer. Diplomatic 
officers are under the necessity of coming into contact with persons of high 
rank, education, refinement and great business ability in every capital of 


8See the Koto Shiken oyobi Futsu Shiken Iin Kansei, or Ordinance Concerning the 
Higher Civil Service and the Ordinary Civil Service Examination Commissions. Imperial 
Ordinance No. 9 of 1918, aslateramended. Genko Horei Shuran (1927), Vol. I, Bk. III, p. 4. 
51 See Art. 14 of the Koto Shiken Rei. 
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civilization and their service to the government is impaired if they are not in 
a measure “men of the world.” 

The oral examinations are conducted before a committee of two or three 
examiners, one of whom is almost invariably a professor in the Imperial Uni- 
versity of Tokyo. Inasmuch as these teachers have personal knowledge of 
such of the candidates who have been their pupils, there cannot be a complete 
absence of human proclivity in the grading of these young men. But even 
if one professor errs in this matter, it does not follow that the other examiners 
entertain the same inclination toward the favored candidate. It is generally 
considered that the examinations admit of almost no favoritism. At least 
there are comparatively few complaints on this score. The impartiality of 
the examinations is attested by the fact that in 1932 the son of a former Min- 
ister of Foreign Affairs was an unsuccessful candidate in spite of the fact that 
his father still had considerable influence among the career men. In 1933, 
a son of a well-known ambassador failed. 

Candidates who pass the written examination but fail to pass the oral 
examination are not required to take the former in case they try again 
within three years. Such second attempts are frequently undertaken by 
young men who have made a fair showing on the oral examinations but have 
failed to reach the appointing level, for the Foreign Service examiners pass 
only those for whom there is room for immediate appointment. Later vacan- 
cies in the service may open the way for the candidates who at the first at- 
tempt did not make the highest ratings. The number of successful candi- 
dates varies from year to year. Four candidates passed the examination 
in 1894. The number increased to ten in 1900. During the World War, the 
diplomatic and consular services were greatly expanded; with the result that 
35 candidates passed in 1919 and 40 in 1920. In 1925, the successful candi- 
dates were reduced to six.52 Precedence in the various grades of rank is de- 
termined by the time of passing the examination. 

While the imperial universities maintain no schools of diplomacy, most of 
them offer all the courses that should be pursued by candidates in preparation 
for the examinations. In recent years, over ninety per cent. of the successful 
candidates have been graduates or students of these universities. Students 
of the well-known jurist, Professor Tatsukichi Minobe (Professor of Ad- 
ministrative Law in the University of Tokyo), and of his colleague, Dr. 
Sakutaro Tachi (Professor of International Law), have been conspicuous for 
their numbers as well as their high ratings in the examinations of the past ten 
years. Following the retirement of Professors Minobe and Tachi, Dr. Junji 
Nomura (Professor of Comparative Constitutional Law) and Dr. Kisaburo 
Yokota (Professor of Public International Law) have most frequently served 
as examiners. 

The clerkships in the Gaimusho, as in all the departments, are filled by 


52 Compare the Gaimusho Nenkan (1931), pp. 255-256. 


| 


THE JAPANESE FOREIGN OFFICE 609 


candidates who have passed the Futsu Shiken, or Ordinary Civil Service 
Examinations.** These examinations are held as often as recruits are re- 
quired by the department, and are supervised by the Futsu Shiken Jin, or 
Ordinary Civil Service Examination Committee in the department. Date 
and place of the examination are published in the Kwampo. A fee of two 
yen is charged each candidate. The examination is held in not less than 
five subjects taught in a chugakko (a school corresponding to the high school 
in the American public school system) and the standard of the chugakko is 
maintained in these subjects. Successful candidates are eligible for ap- 
pointment as officers of Hannin rank, including chiefly clerks, interpreters 
and porters. 


PROMOTION, DISCIPLINE AND ASSIGNMENT 


Within the Foreign Service we find the problems of promotion, assignment, 
discipline and morale, which, as factors of efficient administration, are quite 
as important as recruitment. Space forbids more than a cursory survey of 
this field. 

As already indicated, the diplomatic division of the Koto Shiken Iin, or 
Higher Civil Service Examination Committee, admits as successful candi- 
dates only a number sufficient to meet the immediate needs of the Gaimusho 
for new personnel.54 The successful candidates, as probationary students, 
are given a half-year of training in routine in the Foreign Office in Tokyo, 
followed by a tour of one month over the principal industrial and agricultural 
areas of Japan. They are then sent abroad for a year’s study of languages 
in foreign universities. Some of the younger cadets who have passed the 
written and oral examinations before taking a degree at the university are 
permitted to devote another year to the pursuit of academic courses. 

Appointments begin with the seventh grade in the Sonin rank. Ordinarily, 
three to five years of service elapse before promotion is made to the sixth 
grade. An ambitious and clever young man will hope to progress through 
the remaining five grades at the rate of three to four years for each grade. 
But promotions are chiefly governed by the number of vacancies in the upper 
ranks, and thus advancement is seldom rapid. How slowly promotions come 
and with what heartbreaks to discouraged officials was disclosed in the case 
of Vice-Consul Kuramoto, of Nanking, who, in 1934, caused an international 
incident by hiding himself and his grief in the Ming Tombs.®® 

As an officer of the seventh grade of Sonin rank, the young career man will 


53 See the Futsu Shiken Rei, or Ordinance Concerning the Ordinary Civil Service Exami- 
nation. Imperial Ordinance No. 8 of 1918. Genko Horet Shuran (1927), Vol. I, Bk. III, 
p. 385. Compare Minobe, Gyosetho Satsuyo (1927), Vol. I, pp. 421-422. 

4 See the Koto Shiken oyobi Futsu Shiken Iin Kansei, or Ordinance Concerning the Or- 
ganization of the Higher Civil Service and the Ordinary Civil Service Examination Com- 
mittees. Imperial Ordinance No. 9 of 1918. Genko Horet Shuran (1927), Vol. I, Bk. III, 
p. 4. 5 New York Times, June 14, 1934. 
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serve in the capacity of a consular or diplomatic attaché or a secretary- 
interpreter or a commercial secretary to embassy or legation. While still 
in the sixth grade, he may have an assignment as vice-consul or even acting- 
consul. Finally, on promotion to the highest Sonin grade, his assignment 
will be as first secretary of embassy or legation or as consul-general. Fortu- 
nate are the career officers who reach Chokunin rank before old age and re- 
tirement. The two grades in this rank include the parliamentary and perma- 
nent vice-ministers, the bureau chiefs in the Gaimusho, as well as ministers 
plenipotentiary, counselors of embassies and legations, commercial counselors 
and ministers resident. Finally, ambassadors are in the exalted Shinnin 
rank, highly honored because appointed by His Majesty in person. 

In the chancelleries of France and various other Powers, promotion in the 
Foreign Service is under the supervision of a special board or committee, sub- 
ject to the direction of the Minister. In Japan, the arrangement is some- 
what similar. Officers in the lower grades are promoted upon the recom- 
mendation of the Personnel Section in the Ministerial Secretariat. Higher 
officials, beginning with the fourth grade in the Sonin rank, are promoted 
with the recommendation of the chiefs of the several bureaux as well as of 
the Vice-Ministers. In the appointment of officers of Chokunin rank includ- 
ing ministers plenipotentiary, the Cabinet is consulted at the instance of the 
Minister of Foreign Affairs. 

As a rule, the past records of career men are carefully scanned before 
promotion or assignment to better posts is made. An unfortunate accident, 
the loss of official documents, indiscreet associations or a police scandal may 
ruin a young officer’s career, even before he has advanced a single grade. 
Of course, the aid of powerful friends and the requisite savoir-faire will often 
repair the most astonishing indiscretion. It is said that, in 1871, Tadasu 
Hayashi, by a piece of impertinence, nearly wrecked his career when at- 
tached to the mission of Prince Iwakura. Prince Iwakura, while in London, 
had been presented by some personage with a basket of apples which so de- 
lighted him that he forthwith ordered Hayashi to dispatch the fruit to Japan. 
Realizing that the apples would not reach the Far East in edible condition, 
the young official suggested to his fellow secretaries to eat the apples and for- 
get the instructions. Unhappily, Prince Iwakura later inquired about the 
apples, and discovering the joke of his secretary, his rage was intense. He 
ordered the young man sent home in disgrace and it appeared that Hayashi’s 
diplomatic career was abruptly ended. But luckily, another envoy inter- 
vened and took the erring secretary into his own suite.®® 

Other young culprits have not been so fortunate. Discipline in the 
Gaimusho, as in all other departments, is regulated by the Bunkan Bungen 
Ret, or Ordinance Concerning the Status of Civil Officials, and by the Bunkan 


See A. M. Pooley, The Secret Memoirs of Count Tadasu Hayashi (London, 1915), p. 
506. 
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Chokai Rei, or Ordinance Concerning the Disciplinary Punishment of Civil 
Officials.5* Carcer diplomats, like other civil servants, may be removed 
from their posts in consequence of criminality or disease or weakness of 
mind or body. They may be placed on the Kyushoku, or suspension list, and 
reduced two-thirds in salary for offenses judged by the disciplinary com- 
mittees. The Bunkan Koto Chokai Iinkai, or Civil Officials Higher Dis- 
ciplinary Committee, deliberates upon the punishment of Kotokan officers, 
while the Bunkan Futsu Chokai Iinkat, or Civil Officials Ordinary Dis- 
ciplinary Committee, is confined to passing judgment upon officers of Hannin 
rank. 

The private conduct of officials is regulated by the Kanrit Fukumu Kiritsu, 
or Regulations Concerning the Personal Conduct of Officials.58 There are 
strict prohibitions upon divulging government secrets, upon receiving pres- 
ents and railway passes or engaging in any business. 

As already told, the union of the diplomatic and consular services greatly 
facilitates the handling of the problem of promotion and assignment to posts. 
Japan uses the method, long employed by France and most European coun- 
tries, whereby practically all career men see service not only in several for- 
eign lands but also in the Foreign Office at home. This arrangement gives 
the bureau chiefs an understanding of problems in the field, while training 
prospective diplomatic and consular officers as to the business methods of the 
government in Tokyo. At the same time, it tends to eliminate any unfair- 
ness arising from a monopoly of positions close to the key men in the depart- 
ment. 

Rarely is a carcer officer left at any assignment for more than three years. 
In the constant shifting of posts there is, of course, a considerable amount 
of wire-pulling for the purpose of securing favorable transfers. Varied, 
indeed, is the attractiveness of diplomatic and consular posts, and, obviously, 
officers will strive to avoid appointments to ports and capitals in the torrid 
zone or in bleak wildernesses or in out-of-the-way districts, and generally 
service in Europe is preferred to service in China. While Article 6 of the 
Bunkan Bungen Rei provides that no official may be transferred against his 
own desire to another post of lower rank, nevertheless, an obstreperous officer 
in the foreign service, whose conduct is not sufficiently flagrant to warrant 
a summons before the disciplinary committee, can be punished by his supe- 
riors by transfer to some disagreeable post of the same rank. 

The ranking officers in the service often have their choice of posts. Thus, 
in 1930, Koki Hirota had an offer of being either minister to China or ambas- 


57 The Bunkan Bungen Rei was issued as Imperial Ordinance No. 62 of 1889 and has been 
amended. See Genko Horet Shuran (1927), Vol. I, Bk. III, pp. 428-429. The Bunkan 
Chokai Rei was issued as Imperial Ordinance No. 63 of 1899 and later amended. Jbid., Vol. 
I, Bk. III, pp. 434435. 

58 The Kanrit Fukumu Kiritsu was issued as Imperial Ordinance No. 39 of 1887. See 
Genko Horei Shuran (1927), Vol. I, Bk. III, pp. 446-447. 
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sador to Russia, and he chose the latter because of his desire to become inti- 
mately acquainted with Japan’s rival in northern Asia. Even younger 
career men have an opportunity in regular reports to the Gaimusho to ex- 
press a preference for assignment. But, it is only a fortunate few who 
find their preferences immediately realized. Not infrequently younger 
diplomats will make urgent requests to serve with chiefs who have attracted 
their loyalty. Thus, the distinguished Ijuin was so highly regarded in the 
foreign service, that wherever he was transferred, eagerly young career 
officers sought assignments with him.®® Again, in 1908, when Count Taka- 
akira Kato went to London as ambassador, Enjiro Yamaza, who had been 
chief of the Political Affairs Bureau for seven years and could have taken 
any post as first-class minister, chose rather to serve Kato as counselor of 
the embassy.®® Greatly to be desired are the appointments near the in- 
fluential chiefs in the department in Tokyo. The Japanese have a proverb: 
“the loyal and diligent subaltern will win the eye of his chief.” By pleasing 
manners and assiduous dispatch of business, the talents of a young officer 
will attract the attention of the officials who control the personnel, and he will 
be speeded on the way to promotion and rank. 

As to salaries, the Foreign Service is better paid than are the other govern- 
mental services. This does not apply to the officers of the Gaimusho in Tokyo, 
for the same salary scale is applied to all officers of similar rank in every 
department. But, to the officers in the field, generous service allowances 
are made which not only cover official expenses but also some of the house- 
hold charges which must be borne by Tokyo officers out of their own salaries. 
Ambassadors receive allowances that run as high as 45,000 yen per year. 
Even consuls in inland cities receive allowances that permit them to main- 
tain establishments as dignified, if not as luxurious, as the wealthy residents 
of the cities. In addition to the allowance for service abroad, married of- 
ficers receive as a “family allowance” forty per cent. of this allowance. 
During the economic depression in the post-war period, allowances were not 
cut, while officers serving in countries whose currencies have depreciated 
in relation to Japanese currency have received “exchange compensation” 
up to forty per cent. on the various allowances, but not on salaries. Thus 
generous salaries and allowances as well as excellent methods of recruitment 
and administration permit the personnel of the Japanese Foreign Service to 
maintain a high standard of competence. 


INITIATIVE OF CAREER OFFICERS 


There remains something to be said regarding the initiative of career 
officers. The problem of securing the effective codperation of the expert 
with the politician has long perplexed the statesmen of all countries. Critics 

*° Compare Shinobu, Gaiko Sokumen-shi Kan, pp. 236-237. 


*° See Taketora Ogata, “The Real Hirota” in Contemporary Japan (March 1934), Vol. 
II, pp. 623-624. 
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who claim to see in bureaucracy the exaltation of autocracy and the sup- 
pression of democracy would place the civil servant under the iron hand 
of a cabinet susceptible to every whim of the legislature. On the other 
hand, critics who decry the inefficiency of meddlesome politicians demand 
the dominance of the expert in administration. The happy medium, prac- 
ticed by the British executive, has been long admired, but never generally 
practiced, in Tokyo. Bureaucracy still has a firm grip on the Japanese 
departments, and in none is its control more pronounced than in Gaimusho. 
The Sino-Japanese crisis of 1931 has not only increased the bureaucratic 
tendency but also rendered the department, on occasion, subordinate to the 
Army. 

This does not mean that the initiative of foreign service officials is always 
curtailed or discouraged. It is true that there have been times when individ- 
ual enterprise has been sternly repressed. In 1907, for instance, the Foreign 
Office suddenly recalled Viscount Aoki, as ambassador in Washington, for 
having suggested to President Roosevelt a general negotiation of all ques- 
tions then pending between Japan and the United States.*t Later events 
proved that Aoki’s policy was correct; and, indeed, it was an open secret 
that Hayashi’s jealousy had been a contributing cause of Aoki’s recall. But 
such cases are exceptional. In Japan, foreign dispatches are read; they 
are not merely pigeon-holed. No country requires of its foreign service 
more elaborate reports and no Foreign Office more assiduously studies these 
reports. But this does not mean that the government always acts upon rec- 
ommendations from the field. Frequently pertinent suggestions and timely 
warnings from officers at foreign posts have gone unheeded, sometimes be- 
cause of indifference, and ofttimes because of opposition to the policy sug- 
gested in the proposals. Much depends upon the personal character of the 
Gaimu-daijin. Ministers, like Shidehara, invite the widest collaboration 
from their junior colleagues. Others, like Hayashi, Tanaka or Uchida, 
allow no inferior to move them. Even so, it frequently happens that bureau 
chiefs formulate policies that eventually receive the support of the Cabinet. 
The Soviet-Japanese rapprochement of 1924 was initiated by Koki Hirota 
while serving as chief of the European and American Bureau, and several 
recent policies have been traced to a well-known Vice-Minister, Mamoru 
Shigemitsu. 

Unquestionably, the Foreign Service of the Japanese Empire, in compari- 
son with that of the other great Powers, ranks high. If it is not the equal of 
the British and the French systems, it is certainly superior to the Foreign 
Service of many countries. Japan early learned the lesson that a good diplo- 
mat is worth several battleships. Its Foreign Service today includes a con- 
siderable body of well-trained and experienced agents, loyal to the im- 
perial tradition and alert to promote every interest of Nippon. 


$1 Compare Shinobu, Gaiko Sokumen-shi Kan, pp. 404-410. 


SOVIET CITIZENSHIP 


By Durwarp V. SANDIFER 
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The law of citizenship did not escape the general chaos into which the 
existing laws of Russia fell upon the accession of the Bolsheviks to power on 
November 7, 1917.1. Consequently it has not been easy to determine the 
status of citizens of the former Russian régime under the new government, 
especially of those residing abroad, voluntarily or by compulsion. It has 
only been gradually that any degree of certainty has come into the law, the 
first decree purporting to cover the question of citizenship in a comprehensive 
fashion not having been enacted until October 29, 1924. Even today one 
who essays to state with certainty what the Soviet law of citizenship is with 
respect to any given case needs to tread warily. After a comprehensive 
study of that law and its application, one is impressed with the fact that not 
all its provisions can be taken literally in all cases. 

Despite these indications of continuing uncertainty, it is believed that the 
Soviet citizenship laws have developed a sufficient degree of stability to make 
it profitable to set forth the main features of the existing law. This appears 
especially desirable because of the changes which the laws have undergone, 
and because of the vital interest of many American citizens, especially those 
of Russian origin, in the application of Soviet citizenship laws. 


HISTORICAL SKETCH 


Upon the consummation of the Bolshevik revolution on November 7, 1917, 
central authority in the territory of the former Russian Empire was shat- 
tered. The Russian Socialist Federated Soviet Republic established its 
authority over the core of the old Empire with Moscow as the new capital. 
Finland, Poland, Estonia, Latvia and Lithuania set up independent States. 
During the period from 1917 to 1923, the Russian Socialist Federated Soviet 
Republic gradually extended its control, a number of other Socialist Soviet 
Republics were founded in the former territory of the Russian Empire, and 
finally in 1923 the Union of Soviet Socialist Republics was established.” 

During this transition period from 1917 to 1923, the matter of citizenship 
was subject to the control of the governmental authority set up in each of the 
numerous independent or semi-independent republics or regions. No at- 


i“. . the old order was completely overthrown. Soviet jurisprudence may be said to 
date from November 1917. . . . An entirely new system of civil, criminal, and other codes, 
based on [the] principle of the supremacy or dictatorship of the proletariat, came into being.”’ 
(W. R. Batsell, Soviet Rule in Russia, 1929, p. 75.) 

* For a general description of the status of these republics during this transition period, see 
W. R. Batsell, op. cit. (1929), Chs. III, X; B. M. Maxwell, The Soviet State (1934), pp. 22-26. 
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tempt will be made to summarize the legislation of the various Republics, as 
this article is concerned primarily with the Federal law of Soviet citizenship.* 
In a sense, the R.S.F.S.R. may be regarded as speaking for the territories 
later incorporated in the U.S.S.R., as the independence of most of the numer- 
ous entities which sprang up on the territory of the former Empire was in 
fact more theoretical than real, especially after 1919 or 1920. 

Perhaps one reason for the apparent lack of interest in the matter of legis- 
lation on citizenship in the early days of the R.S.F.S.R. and the other Soviet 
Republics lies in the fact that the Bolsheviks regarded Communism as inter- 
national rather than national, and they confidently anticipated the im- 
minent overthrow of the capitalist régimes in other States and the establish- 
ment of a new order to include ultimately all the States of the world in which 
all inhabitants would be “comrades” and “citizens” in a common world 
federation of communist States. So the slogan of the Russian Communist 
taken from the Communist manifesto of Marx and Engels was and is, ““Work- 
ers of the world, unite!” 5 It was quite logical, therefore, that the first con- 
stitution of the R.S.F.S.R., adopted on July 10, 1918, should draw no sharp 
distinction between “foreigners” and “citizens” except on the basis of their 
proletarian or bourgeois origin. Article 20 of the Constitution provided: 


Recognizing the solidarity of the laboring masses of all nations, the 
RSFSR extends all political rights enjoyed by Russian citizens to for- 
eigners working within the territory of the Russian Republic, provided 
that they belong to the working class or to the peasantry working with- 
out hired labor. It authorizes the local soviets to confer upon such 
foreigners the rights of Russian citizenship without any difficult 
formalities.® 


Article 21 contained the complementary provision that “The R.S.F.S.R. 
grants the right of asylum to all foreigners persecuted for political and reli- 
gious offences.” Foreigners falling within the terms of Article 20 were given 
electoral rights equal to those of citizens. (Article 64 (c), Note 2.) 

Article 49 (p) further provided: 


49. Within the competence of the all-Russian Congress of Soviets and 
the VTsIK fall all questions of national importance, namely: . . . 


3 For an analysis of the legislation adopted by the various Republics both before and after 
the establishment of the Union, see, in general, T. A. Taracouzio, The Soviet Union and 
International Law (1935), pp. 80-122. 

‘ This aspect of Bolshevik doctrine has been described aptly in a recent lecture by Pro- 
fessor Alfred Zimmern: ‘For some time after the war the territory we call Russia was gov- 
erned by men who did not consider that they were in charge of the destinies of a state, or 
independent political body, but of a local branch of the world-wide organization of a particu- 
lar social class.” (“The Great Powers in the League of Nations,”’ Problems of Peace, Ninth 
Series, 1935, pp. 54, 61.) 

5 Constitution of the R.S.F.S.R. of May 11, 1925, as modified May 18, 1929, and March 4, 
1931, Sec. 87 (b), 131 British and Foreign State Papers, pp. 883, 899. 

Batsell, op. cit., pp. 80-85. 
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p. The publication of general regulations concerning the acquisition 
or loss of civil rights by Russian citizens, and also the rights of foreigners 
within the territory of the republic.” 


These provisions of the Constitution of the R.S.F.S.R. exercised an im- 
portant influence in shaping legislation on citizenship in the other Republics.® 
There are at present seven constituent Republics in the U.S.S.R.: Russian 
Socialist Federated Soviet Republic (R.S.F.S.R.), White Russian Socialist 
Soviet Republic, Ukrainian Socialist Soviet Republic, Trans-Caucasian 
Socialist Federated Soviet Republic, Uzbek Socialist Soviet Republic, Turko- 
man Socialist Soviet Republic, and the Tadjik Socialist Soviet Republic. 

One decree still in force relating to citizenship was adopted in the R.S.F.S.R. 
during the period between the adoption of the Constitution of July 10, 1918, 
and the creation of the Union by the adoption of the Constitution of July 6, 
1923, that is, the decree of December 15, 1921. This decree was limited to 
provisions depriving of their rights of citizenship certain specified categories 


7 Batsell, op. cit., p. 89. 

8 The Ukrainian Constitution was adopted in final form on March 14, 1919, and later 
amended: 

“30. Recognizing the solidarity of all nations, the UkSSR grants all political rights 
of the Ukrainian laboring citizens to the foreigners living within and laboring on the 
territory of the Ukrainian republic provided that they belong to the workers’ class or to 
peasantry and do not use hired labor. 

“31. The UkSSR grants the right of asylum to all foreigners who are persecuted for 
their religious convictions, as well as for political offenses against the governments de- 
fending the interests of the bourgeois classes.” (Batsell, op. cit., p. 400.) 

The Trans-Caucasian Constitution as first approved on Dec. 13, 1922, contained no pro- 
visions relating to citizenship. After the formation of the Union it was amended by the 
addition of the following provision: 

“6. Citizenship in the ZSFSR is established for persons residing on the territory of the 
ZSFSR. Citizens of the ZSFSR, as well as citizens of the republics entering into the 
formation of the ZSFSR, are at the same time citizens of the Union [that is of the 
USSR].” (Batsell, op. cit., p. 413.) 

The Constitution of the Khorezm People’s Soviet Republic, adopted in July, 1922, which 
later became inapplicable upon the territorial redistribution in Central Asia in 1925: 

“20. Recognizing the solidarity of the laboring masses of all nations, the KhSNR 
grants political rights of Khorezm citizens to all foreigners earning their living on the 
territory of the Khorezm republic by labor. 

“21. The KhSNR grants the right of asylum to all foreigners persecuted for political 
or religious offences in countries where there is no soviet power.” (Batsell, op. cit., p. 
448.) 

The Georgian Constitution, ratified by the All-Georgian Central Executive Committee, 
July 5, 1926: 

“8. . . . Deriving from the solidarity of the workers of all nations and countries, the 
SSRG extends all political rights also to foreigners living on her territory and belonging 
to the working class, as well as to the peasants not using hired labor.” (Batsell, op. cit., 
p. 426.) 

* For text in English see British Parl. Papers, Misc. No. 2 (1927), Cmd. 2852; also in 121 
Br. & For. St. Papers, p. 1154. 
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of persons living abroad.!° It made no pretense of covering the subject of 
acquisition and loss of citizenship in a comprehensive fashion. A resolution 
supplementary to this decree was issued on May 27, 1933, and provided: 


That former Russian subjects who went abroad prior to October 25, 
1917 [that is, November 7, 1917, according to the Julian calendar], and 
took foreign citizenship or applied for foreign citizenship shall not be 
considered citizens of the U.'S.S.R.1! 


The Constitution of the Union of Soviet Socialist Republics adopted on 
July 6, 1923, provided in Article 7: “A uniform citizenship of the U.S.S.R. 
is established for citizens of the Constituent Republics.” 12 By paragraph 
(t) of Article 1 there was declared to come “within the competence of the 
U.S.S.R. in the person of its supreme organs” “Fundamental legislation 
in the matter of the rights of citizenship of the Union in relation to the rights 
of foreigners.” 18 

The first law purporting to cover the subject of citizenship in a compre- 
hensive manner was that of October 29, 1924, regarding Union citizenship, 
issued by the Central Executive Committee in pursuance of the authority 
vested in it by paragraph (t) of Article 1 of the Constitution of July 6, 1923."* 
In brief, this law covered the following points: Definition of Union citizen- 
ship, citizenship status of foreigners residing in the Union, citizenship at 
birth, effect of change of parents’ citizenship on that of children, effect of 
marriage on citizenship, naturalization, including special naturalization for 
agricultural or industrial immigrants, and returning emigrants, recovery and 
renunciation of citizenship, and loss of citizenship. It contained a provision 
for the admission to Soviet citizenship of foreigners residing abroad by Soviet 
diplomatic and consular officers. 

On June 13, 1930, a simplified reissue of the law of October 29, 1924, was 
adopted by the Central Executive Committee.’° It modified the earlier law 
in certain details, but retained its essential principles. For example, it 
eliminated the provision contained in Article 8 of the law of October 29, 1924, 
for the admission to citizenship by special legislation of repatriated persons, 
and of persons returning to the Union on the basis of agreements with foreign 
States. 

This law of June 13, 1930, was shortly amended by a decree of November 
23, 1930.1 This amendment was necessitated by the abolition of the okrug 


10 For main provisions see infra pp. 626-627. 

11 English text in translation available in files of the Department of State. 

12120 Br. & For. State Papers, pp. 889, 892; Batsell, op. cit., pp. 304, 308. 

13 Tbid. 

144 For English text see 122 Br. & For. St. Papers, p. 1088; for French text see 52 Journal 
du Droit International (1925), p. 548. 

4 English text in translation available in files of the Department of State; for French text 
see Rev. de Droit Int. Privé (1981), p. 158. 

16 English text in translation available in the files of the Department of State. 
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as an administrative organ, the new decree charging the “kray (oblast) 
executive committees, the central executive committees, the central executive 
committees of autonomous republics and the executive committees of autono- 
mous oblasts with deciding cases concerning request for admission to and 
renunciation of citizenship of the U.S.S.R.” One other change consisted of 
a complete redrafting of Article 16 relating to the naturalization of foreigners 
abroad.?? 

Finally, by a resolution of April 22, 1931, the Central Executive Com- 
mittee adopted the basic law at present in force, repealing the law of June 13, 
1930.18 A number of modifications were made in the old law, but the two 
principal changes concerned (1) the relation between Union citizenship and 
citizenship in the constituent Republics, and (2) the provision concerning the 
annulment of citizenship in Article 17.'® 

Mention may be made of one other decree, that of November 13, 1925,?° 
relating to loss of citizenship by certain former war prisoners, interned 
soldiers, etc., residing abroad, who had failed to register as Soviet citizens.”! 


PrEsENT Law oF CITIZENSHIP 
CITIZENSHIP OF THE UNION AND OF THE CONSTITUENT REPUBLICS 


The Constitution of the U.S.S.R. of July 6, 1923, as amended, provides in 
Article 7: “A uniform citizenship of the U.S.S.R. is established for citizens 
of the Constituent Republics.” 2? This attaches considerable importance 
to citizenship in the constituent Republics, as it makes a citizen of such 
Republic pro tanto a Union citizen. 

This principle is adopted in Article 1 of the Law on Citizenship of April 
22, 1931, which, after adopting in terms the above constitutional provision, 
declares, “Each citizen of any of the Constituent Republics is by that fact 
a citizen of the U.S.S.R.”73 Conversely, “a citizen of the U.S.S.R. is a 
citizen of the Constituent Republic within whose borders he permanently re- 
sides.” 24 He “enjoy[s] all the rights and bear[s] all the obligations estab- 
lished for citizens by . . . the laws of the U.S.S.R. and by the laws of the 
Constituent Republic in which they [he] reside[s],” 25 but he may, if “by 
nationality or origin he regards himself as connected with another Con- 
stituent Republic . . . select the citizenship of that Republic.” 26 

The relation thus established between Union citizenship and citizenship 
in the constituent Republics has the effect of giving the authorities having 


17 See infra, p. 622. 
18 For English text see Br. Parl. Papers, Misc. No. 14 (1931), Cmd. 3907; for French text 
see Rev. de Droit Int. Privé (1932), p. 161. 
1° For further discussion, see infra, p. 625. 
2° For English text see 122 Br. & For. St. Papers, p. 1106; for French text see Journal du 
Droit Int. (1927), p. 527. 
*1 For main provisions, see infra p. 627. 22 See note 12. 23 See note 18. 
* Law of April 22, 1931, Art. 2. 2% Tbid., Art. 5. 26 Jbid., Art. 2. 
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charge of citizenship in the Republics the same powers, in theory at least, 
as the Federal authorities. However, in the matter of naturalization and of 
renunciation of nationality the Presidium of the Central Executive Com- 
mittee of the U.S.S.R. can, on appeal of the interested party, annul the 
decisions of the bureaus of the central executive committees of the con- 
stituent Republics.?7 


ACQUISITION OF NATIONALITY AT BIRTH 


Soviet law has adopted the rule of jus sanguinis, and has extended it to 
include children born of a mother who is a citizen, as well as those born of a 
citizen father.2® This represents a continuation of the rule obtaining under 
the Imperial régime, except for its extension to include the mother.2® Chil- 


27 B. Trachtenberg, ‘La Nouvelle Loi Soviétique sur la Nationalité U.R.R.S. Réglement du 
Droit de Cité du 22 Avril 1931.” Rev. de Droit Int. Privé (1932), p. 158. Trachtenberg 
says: 

“The reform in question has not, it seems, been realized in a complete manner; it would 
seem logical that the application of the law (in that which concerns the acquisition and the 
loss of nationality) should be confided exclusively to the authorities of the constituent re- 
publics, from the moment that the nationality of these republics is made primary and con- 
fers automatically on the interested party Union nationality. 

“However, according to the law, the authorities of the Union and those of the Federal Re- 
publics can act concurrently (save the right of control attributed for certain questions to the 
organ of the Federal government), and thus the former can confer or withdraw the nation- 
ality of the Federal republics. The law is moreover silent on the subject of the legislation of 
the Federal Republics. . . . It may be added that in one case, the right of renunciation of 
nationality by a citizen of the U.S.S.R. residing abroad—the bureau of the Central Execu- 
tive Committee of the U.S.S.R. is alone competent; the reasons for this privilege are not, 
however, clear, for, in an analogous case—the naturalization of foreigners residing abroad— 
the Federal authorities and those of the Federal republics have the same powers. On the 
other hand the People’s Commissariats of the Federal republics which, under the law of 1930, 
participated in the elaboration of the instructions concerning the application of the law are 
now deprived of this right which only appertains to the People’s Commissariat for Foreign 
Affairs in accord with the Political Administration of the state.’ [Art. 18.] 

28 (7) A person is regarded as a citizen of the U.S.S.R. by right of birth whose parents, or 
one of them, were citizens of the U.S.S.R. at the moment of his birth.”” (Law of April 22, 
1931.) The earlier law of Oct. 29, 1924, made the nationality of children only one of whose 
parents was Russian dependent upon the place of residence of the parents at the time of the 
child’s birth: 

“Art. 4. Persons of whom, at the moment of their birth, one parent was a citizen of the 
Union of Soviet Socialist Republics are deemed to be citizens of the constituent republics, 
and thereby of the Union of Soviet Socialist Republics, provided that either of the parents 
was at that moment in the territory of the Union of Soviet Socialist Republics. 

“The citizenship of a person, one of whose parents was a citizen of the Union of Soviet 
Socialist Republics at the moment of the birth of that person, but both of whose parents 
were residing at that moment outside the territory of the Union of Soviet Socialist Republics, 
is determined by agreement between the parents. In any case, such person, when he comes 
of age, may acquire citizenship of the Union of Soviet Socialist Republics by a simplified 
form of procedure.” (See note 14.) 

29 “All children born in the Russian Empire or abroad of a Russian subject are Russians 
by birth.” (Ernest Lehr, La Nationalité, p. 169, citing Art. 12, Ukase of March 6, 1864.) 
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dren born in the United States of Russian parents consequently acquire dual 
nationality at birth, and the law of neither country makes any provision 
for termination of this status by election or renunciation by the child on 
attaining majority. The Soviet law does contain in Article 14 a general 
provision permitting renunciation of Soviet citizenship by persons residing 
within the Union, by decision of the Presidium of the Central Executive 
Committee of the U.S.S.R., or of the Presidium of the Central Executive 
Committee of the constituent Republic concerned, and by persons residing 
abroad by decree of the former. 

Although the law is silent on the subject, apparently the illegitimate child 
of a Soviet citizen acquires citizenship by birth as if legitimate, as Soviet law 
does not recognize the status of illegitimacy. ‘On the other hand, in con- 
formity with the jurisprudence generally adopted, a citizen of the U.S.S.R. is 
not able to legitimate a child abroad.®® . . . If, however, a natural child born 
abroad of a mother of Soviet nationality, and having, consequently, inherited 
this nationality, were legitimated by the father of another nationality, a 
conflict would arise and the child would find itself in possession of two 
nationalities.” 

In a sense, the provision in Article 3 of the Decree of April 22, 1931, that 
“every person in the territory of the U.S.S.R. is regarded as a citizen of the 
U.S.S.R. in so far as his citizenship of a foreign state is not proved,” repre- 
sents a departure from the rule of jus sanguinis. Every person by the bare 
fact of his presence in the territory of the Union is presumed to be a citizen 
until he proves the contrary. Apparently this rule is both pragmatic and 
political in its purpose, being intended to assure the security of the State by 
subjecting every one who cannot prove his foreign citizenship to the strict 
surveillance to which citizens are subjected, and to enable the authorities 
to compel all inhabitants to contribute a share to the promotion of the wel- 
fare of the State. One desirable feature of the rule is that it has the effect 
of eliminating the condition of statelessness.°? 


80 Citing Niboyet, Manuel, Sec. 651. 

3B. Trachtenberg, “La Législation Soviétique sur la Nationalité,” Rev. de Droit Int. Privé 
(1931), pp. 150, 153. 

82 There are exceptions to this rule, however, as pointed out by Trachtenberg in com- 
menting on Art. 3 of the law of June 13, 1930: 

“One cannot, in fact, imagine a Russian, deprived of his nationality, and finding him- 
self for any reason whatsoever, on the territory of the U.S.S.R., recovering it by this fact and 
the measures taken toward him thus annulled. Moreover Article 5 of the new law [June 13, 
1930, see Article 15 of the Decree of April 22, 1931] provides expressly that ‘persons who have 
lost the nationality of the U.S.S.R. or who have been deprived of this nationality can only be 
restored to the nationality of the U.S.S.R. by decision of the bureau of the Central Execu- 
tive Committee of the U.S.S.R.’ It follows that Article 3 has no bearing on persons who 
have already possessed the nationality of the U.S.S.R. and have lost it for any reason what- 
ever.” (Rev. de Droit Int. Privé (1931), p. 151.) 
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NATURALIZATION 


Of the Petitioner for Naturalization. Soviet law is exceedingly sketchy in 
its provisions concerning naturalization. The law of April 22, 1931, states 
only the persons who may be or are naturalized by certain actions, and dele- 
gates the authority for naturalization, leaving all the details of naturalization 
procedure to be established by administrative regulation. This is undoubt- 
edly deliberate, and intended to leave the administrative authorities full 
discretion as to who may or may not be admitted to citizenship. Actual 
admission to citizenship is not a right contingent upon the fulfillment of 
given conditions prescribed in the law. With the exception of children under 
fourteen years of age living with the parent, who become citizens by special 
declaration of the parent on his admission to citizenship, the law places no 
restriction upon the power of the authorities to admit or to refuse whomso- 
ever they please, and for any reason they see fit to assign for the acceptance 
or the refusal.** 

Foreigners residing in the territory of the Union “are accepted as citizens 
of one of the Constituent Republics and consequently as citizens of the 
U.S.S.R. by a decree of the Presidium of the Central Executive Committee 
of the U.S.S.R. or of the Presidium of the Central Executive Committee of 
the Union Republic in which they reside.” ** Refusal of citizenship by a 
decree of the latter may be appealed to the former. 

Naturalization by a simplified procedure is provided in the case of workers 
and peasants residing within the borders of the Union for purposes of labor, 
and also for foreigners enjoying the right of asylum as a result of their 
persecution for acts of a revolutionary-emancipatory nature.*®> The sim- 
plification consists merely in the delegation of power in the matter to the 
Executive or Central Executive Committees of the various component po- 
litical divisions of the U.S.S.R. Taracouzio suggests that the simplified pro- 
cedure of naturalization represents a simplification in the interest of Soviet 
governmental procedure rather than of the individual.®® 

% Articles 12, 13, 16. % Art. 12. % Art. 16. 

% “The frequent reference to naturalization in a ‘simplified manner’ calls for a brief con- 
sideration. There is no explanation to be found in the Soviet law of just what this simplified 
manner implies. Is the process of naturalization simplified for the person acquiring Soviet 
citizenship, or is it simplified for the Soviet Government in that the number of instances 
through which the naturalization process has to go is reduced? A comparison of the various 
laws on the subject reveals that the power of naturalization is vested with different authori- 
ties, the seat of final authority depending on the social standing of the person, his where- 
abouts and the basis upon which the naturalization is sought. 

“The simplest process of naturalization provided for in Soviet law is that for foreigners re- 
siding in the U.S.S.R. as manual laborers, using no hired help, and for those seeking refuge 
from political persecution: such persons are admitted to Soviet citizenship by the regional or 
district executive committees. All other foreigners who are not entitled to the ‘simplified 
manner’ in virtue of their birth, marriage, or otherwise, residing in the U.S.S.R., and desir- 
ing to become Soviet citizens, are naturalized by the Central Executive Committees of the 
Soviet Republics in which they reside. . . . Since there are no data to show that the actions 
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Soviet law, in theory at least, makes no distinction between native and 
naturalized citizens, the latter being entirely assimilated to the former. 

Of Minor Children. Soviet law has introduced an innovation with re- 
spect to children by placing at fourteen the age at which their nationality, 
except by their own choice, is not affected by a change of the nationality of 
the parents. This is in line with the general Soviet policy of emancipating 
children from the control of their parents. If both alien parents become 
citizens of the Union, the children under fourteen acquire Soviet citizenship 
at the same time. If only one parent is naturalized, a special declaration by 
the parent is necessary to enable his children under fourteen living with him 
to acquire Soviet citizenship. In both cases children from fourteen to 
twenty-one years of age acquire the citizenship of the father only upon 
their own consent.’7 These rules might in some cases have the effect of leav- 
ing a child stateless, as the laws of some States provide that a child auto- 
matically follows the nationality of his father in the event of the father’s 
acquisition of the nationality of another State.** 

Of Foreigners Residing Abroad. The willingness, one might almost say 
the anxiety, of the Soviet Government to extend Soviet citizenship to for- 
eigners is demonstrated by certain provisions of law already considered, 
especially those provisions that all persons residing in the Union shall be 
considered citizens unless they are able to prove the contrary, that no period 
of residence is required as a prerequisite to naturalization, and that foreign 
workers and peasants residing in the Union, and foreigners enjoying the 
right of asylum on account of persecution for revolutionary-emancipatory 
activities, are eligible to the simplified procedure of naturalization. This 
policy is further emphasized by the provisions in the law of April 22, 1931, 
based on similar provisions in earlier decrees, authorizing the Presidium of 
the Central Executive Committee of the U.S.S.R. or of the Central Executive 
Committee of one of the constituent Republics, or a plenipotentiary repre- 
sentative of the U.S.S.R., to admit foreigners residing abroad to citizenship.*® 
This procedure is, needless to say, contrary to the American theory of nat- 
uralization and expatriation, especially if carried out in the United States by 
Soviet diplomatic representatives with respect to Americans residing in the 
United States. The Department of State has held that an American citizen 
may not expatriate himself under the terms of the first paragraph of the 
Act of March 2, 1907, while within the territory of the United States.‘ 


of the person to be naturalized differ in these various cases, the conclusion is justified that the 
simplification of naturalization must be understood as affecting the Soviet governmental ma- 
chinery and not the individual.” (Taracouzio, op. cit., pp. 86-87.) 37 Art. 9. 

38 Durward V. Sandifer, ““A Comparative Study of Laws Relating to Nationality at Birth 
and to Loss of Nationality,” this Journa., Vol. 29 (1935), pp. 248, 269. 

39 Arts. 13, 16. 

‘0 It should be observed, however, with reference to these provisions for the naturalization 
of foreigners abroad, that a Circular of Dec. 8, 1921, No. 26, of the People’s Commissary for 


SOVIET CITIZENSHIP 623 


Women citizens may, of course, renounce their United States citizenship 
while within the United States under the provisions of the Act of September 
22, 1922, as amended.*! Furthermore, the exercise of this authority by a 
Soviet diplomatic representative in the United States would, it is believed, 
exceed the prerogatives generally recognized as appertaining to the diplo- 
matic representatives of foreign States. 

Such naturalization of foreigners residing abroad, except for its exercise 
by diplomatic representatives, is not entirely unique. The laws of Brazil and 
of Persia contain provisions to the effect that persons of special cultural or 
professional attainments may be admitted to citizenship without fulfilling 
the usual requirements of residence.*? 

Of Foreign Workers and Peasants. As pointed out above, it is a basic 


Foreign Affairs of the R.S.F.S.R. concerning the admission of foreigners to Soviet citizenship 
provided: 

“7. When foreigners residing abroad are admitted to citizenship the provisions of Articles 
3 to 5 are applicable with the following exceptions: 

“(a) If by his national laws, the foreigner acquiring Russian citizenship does not lose his 
former allegiance, he must attach to his application a certificate from his Government that 
the latter has no objections to his becoming a Russian citizen. 


“(c) In issuing Soviet passports to foreigners admitted to Russian citizenship, the Soviet 
Representative Plenipotentiary is guided by the laws of the state where the foreigner re- 
sides.” (Taracouzio, op. cit., p. 378.) 

Apparently no similar provision has been adopted by the U.S.S.R. 

“1 Sec. 3(a), Act of Sept. 22, 1922 (42 Stat. 1021), as amended by Acts of March 3, 1931 
(46 Stat. 1511), and May 24, 1934 (48 Stat. 797). Sec. 3 of the latter Act provides: 

“A citizen of the United States may upon marriage to a foreigner make a formal renuncia- 
tion of his or her United States citizenship before a court having jurisdiction over naturaliza- 
tion of aliens, but no citizen may make such renunciation in time of war, and if war shall be 
declared within one year after such renunciation then such renunciation shall be void.” 

Under Sec. 3 of the Act of March 2, 1907 (34 Stat. 1228), American women lost their 
citizenship by marrying aliens, even though they continued to reside in the United States. 
See MacKenzie v. Hare, 239 U. S. 299. 

«2 Brazil: Decree No. 904, Nov. 12, 1902, Art. 6, text in Flournoy and Hudson, A Collec- 
tion of Nationality Laws (1929), p. 50; Persia: Civil Code, Book II, On Nationality (as 
adopted Feb. 16, 1935), Art. 980, enclosure with despatch No. 537, Aug. 10, 1935, from the 
American Legation, Teheran. The German law of July 22, 1913, contains the following 
provision: 

“Section 15. The appointment to the imperial service of a foreigner who has his official 
residence in a federal state counts as naturalization in that state, except in so far as a reserva- 
tion is made in the instrument of appointment. 

“If the appointee has his official residence abroad and receives a salary from the imperial 
treasury, he must be naturalized by the federal state in which he makes application therefor; 
if he receives no salary from the imperial treasury, he may be naturalized with the consent 
of the Imperial Chancellor.” 

The Greek law of Sept. 10, 1925, contained a provision (repealed by a law of Oct. 15, 1927) 
providing that in exceptional cases a foreigner might be naturalized without residence in 
Greece, and that the declaration and the oath required of a foreigner might be made before a 
Greek consular officer at the place of the foreigner’s residence. 
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postulate of communism that the workers of all nations are bound by a com- 
mon tie that rises above existing distinctions of nationality, the ultimate 
ideal being the creation of an all-inclusive communist federation in which 
all workers should have a common membership. This concept explains, in 
part at least, the provision in Article 6 of the law of April 22, 1931, extending 
“all political rights of citizens” to “foreign citizens—workers and peasants— 
residing within the limits of the U.S.S.R. for the purpose of doing useful 
work.” This provision may have been motivated by a desire to attract 
needed laborers to the Union, and to enlist the active support of communism 
in Russia by weaning workers away from their allegiance to capitalist states. 


LOSS, RENUNCIATION AND DEPRIVATION OF CITIZENSHIP 


Loss. The law of April 22, 1931, does not set forth any specific acts the 
performance of which would result in the loss of citizenship.4* Certain 
specific conditions under which citizenship is lost are set forth in the decrees 
of December 15, 1921, November 13, 1925, and May 27, 1933, which will be 
discussed later. Persons who have lost citizenship may be restored to such 
citizenship by decree of the Presidium of the Central Executive Committee, 
either of the Union or of a constituent Republic.*4 

Children under fourteen years of age lose their citizenship simultaneously 
with the parents if both parents lose citizenship. The citizenship of chil- 
dren over fourteen remains unaffected by loss of citizenship by their parents.*® 
If one parent is dead or has entirely “lost contact with” the children, they 
“simultaneously acquire the citizenship of the one parent who loses the 
citizenship of the U.S.S.R., provided they are under fourteen years of age.” #® 

The law further provides that adoption by foreigners of the children of 
Soviet citizens shall not affect their citizenship.* 

Marriage has no effect upon citizenship in the U.S.S.R., either with respect 
to a Soviet citizen marrying an alien, or vice versa.*® Change of citizenship 
in such case may, however, be effected through the simplified procedure pro- 
vided in Article 16 for the acquirement or renunciation of Soviet citizenship 
in certain privileged cases.4® These rules with respect to the effect of mar- 
riage upon citizenship are in harmony with the general laws of the Union 
which establish complete equality between the sexes.5° 


* Taracouzio calls attention in this connection to the provision contained in the Criminal 
Codes of the various constituent Republics, modeled after that in the Criminal Code of the 
R.S.F.S.R. of 1924, establishing as one of the methods of “social protection” the declaration 
of a person as “an enemy of the toiling masses.” Loss of citizenship of the Union Republic 
and hence of the Union, and compulsory banishment from Soviet territory are, he states, the 
automatic consequences of such a declaration. (Op. cit., p. 121.) 

“ Law of April 22, 1931, Art. 15. 

“ Tbid., Art. 9.  Jbid., Art. 10. 47 Toid., Art. 11. 

48 Tbid., Art. 8. 49 Tbid., Art. 16. 

6° Raoul Dufour, ‘La Nationalité Dans  U.R.S.S.,” Rev. Gen. de Droit Int. Public (1930), 
pp. 511,516. Taracouzio says in this respect: ‘The adherence to the communist principle of 
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Renunciation. Persons residing in the Union are permitted to renounce 
Soviet citizenship by resolution of the Presidium of the Central Executive 
Committee of the Union or by the Presidium of the Central Executive Com- 
mittee of the respective constituent Republic. In the case of a refusal by 
the latter, complaint may be lodged with the former. Persons residing 
abroad may make renunciation only by resolution of the Presidium of the 
Central Executive Committee of the Union.*! It is to be noted that here 
again, as in the case of naturalization, no principles are laid down nor are any 
positive rules stated as guides for the action of the responsible authorities. 
Their discretion is unlimited. 

It is not clear whether renunciation of citizenship affects the citizenship 
of children. It seems probable that the “change” and “loss” of citizenship 
referred to in Article 9 include change by renunciation, although the terms 
“loss” and “renunciation” are elsewhere used with distinctive meaning. 

Annulment. Annulment of citizenship of a constituent Republic and at 
the same time of Union citizenship may be made by the Presidium of the 
Central Executive Committee, either of the Union or of the respective Re- 
public. There is no right of complaint or of appeal, and consequently a 
person may be completely deprived of Soviet citizenship by a local adminis- 
trative body without even a right of an administrative appeal.5? Further, 
it is to be noted again that the law places no limits on the discretion of 
the responsible authorities. 

Persons who have been deprived of citizenship may, however, have their 
citizenship restored by the Presidium of the Central Executive Committee 
either of the Union or of one of the constituent Republics.5* 


STATUS UNDER Soviet LAw or AMERICAN CITIZENS OF RUSSIAN ORIGIN 


In General. The attitude of the Soviet authorities with respect to the 
effect of naturalization in the United States upon the citizenship status of 
persons having Soviet citizenship, and to the status of persons born in the 
United States of persons having Soviet citizenship, is a matter of vital 
interest to large numbers of American citizens of Russian origin. The status 
of such persons has been the subject of considerable discussion in recent 
years. 

Generally speaking, naturalization in a foreign country has no effect 
upon the status of a person as a Soviet citizen. Under the law of April 22, 
1931, apparently the only means of changing Soviet citizenship to that of 
a foreign country is by renunciation with the consent of the appropriate 
authorities.54 Therefore, aside from loss of citizenship under the provisions 


the social and political equality of every individual, irrespective of sex, made it impossible 
for them [the Soviet authorities] to sanction the old principle entailing a discrimination 
against women.” (Op. cit., pp. 90-91.) 5t Law of April 22, 1931, Art. 14. 

52 Jbid., Art. 17. Tbid., Art. 15. Thid., Art. 14. 
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of certain special decrees, a person once a Soviet citizen is always a Soviet 
citizen unless he can obtain the consent of the authorities to his renunciation 
of that citizenship. 

It appears that application to renounce citizenship must be made upon an 
application form required by administrative regulations. The applicant 
is required to state what citizenship he desires to obtain, and is required to 
submit formal proof that he has been accepted as a citizen of a foreign State. 
Proof of the foreign citizenship must, in general, consist of a document from 
such foreign government showing that he is considered to be a citizen of that 
government. Americans making application to renounce Soviet citizenship 
have been required in most cases to submit such evidence, usually consisting 
of a passport, from the Consulate General or the Embassy in Moscow. 

Decrees relating to loss of citizenship. The special decrees, mentioned 
above, providing certain conditions under which Soviet citizenship is lost 
are the decree of December 15, 1921, the U.S.S.R. decree of November 13, 
1925, and the decree of May 27, 1933, supplementing that of December 15, 
1921. 

Under the decree of December 15, 1921,°5 persons in the following cate- 
gories, living abroad after the publication of the decree, lose the rights of 
Soviet citizenship: 


(1) Persons who without interruption have lived abroad for more 
than five years, and who have not received passports or other correspond- 
ing documents from Soviet representatives before June 1, 1922. This 
date does not apply to countries in which there are no Soviet diplomatic 
representatives. (Apparently the provision became applicable to the 
United States on December 15, 1934, on the basis of a notice given to 
the press by the Soviet Embassy in Washington on June 17, 1934.) °° 


55 See note 9. 
5 To enable these former Russian citizens to exercise their rights, the Embassy of the 
U.S.S.R. has issued the following three announcements: 


I. Re Former Russian Subjects 


“|. . the Embassy of the Union of Soviet Socialist Republics in the United States hereby 
announces that former Russian subjects living uninterruptedly in the United States, who left 
Russia previous to November 7, 1917, and persons who have gone abroad from the Soviet 
Republics with the permission of the Soviet Government previous to June 1, 1922, but who 
have not registered as citizens of the U.S.S.R. . . . may present to the Embassy or the 
Consulates of the U.S.S.R. in the United States, regular application for recognition as 
citizens of the U.S.8.R. 

“The period for . . . such application is established as six months; that is, until Decem- 
ber 15, 1934. 

“In case application is not made within this period, the above-mentioned persons will lose 
the right to present application for retention of citizenship of the U.S.S.R.” 


II. Re Former Soldiers of the White Armies and Prisoners of War 


“.. . the Embassy . . . hereby announces that former common soldiers of the White 
Armies and rank-and-file participants of armed revolts against the Soviet Government, may 
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(2) Persons who have left Russia after November 7, 1917, without 
permission from the Soviet authorities. 

(3) Persons who voluntarily served in the armies fighting the Soviet 
régime, or who participated in counter-revolutionary organizations. 

(4) Persons who had the right to choose [opt] Soviet citizenship, but 
failed to avail themselves of this right before the expiration of the time 
specified. 

(5) Persons not coming under category (1) who live abroad and who 
have failed to register within the stipulated time. 


The decree of May 27, 1933, adds to these categories those “former Rus- 
sian subjects who went abroad prior to October 25, 1917 [November 7, 1917], 
and took foreign citizenship or applied for foreign citizenship.” ** 

The decree of November 13, 1925, adds further to the list of those who are 
deemed to have lost Soviet citizenship “former war prisoners and interned 
soldiers and officers of the Tsar’s army and the red army (likewise amnestied 
persons that have served in the white armies and that have taken part in 
counter-revolutionary revolts) who are now abroad and have neglected the 
terms of registration established by the legislation of the constituent repub- 
lics.” This provision is not applicable to persons residing in countries where 
the Soviet Government has no representatives, provided they register within 
six months after representation is established, or to persons who can prove 
that their failure to register was due to circumstances beyond their control, 
such as privation of liberty, grave illness, residence in distant locality.®§ 

Status of naturalized American citizens of Russian origin. Questions 
arising with respect to cases falling within categories (1) and (2) above are 
of primary interest to American citizens. It is important to observe, first, 
therefore, that the Supreme Court of the U.S.S.R., in construing the degree 
of December 15, 1921, held in a decision of September 19, 1934, “that Soviet 
citizens who, of their own will, without due permission and documents, have 
left the U.S.S.R. and gone abroad after the issuance of the above-mentioned 
decree of the R.S.F.S.R. of December 15, 1921, and of the corresponding 


present to the Embassy or the Consulates . . . regular application to be recognized as 
amnestied. 

“At the same time, notice is given that former Russian prisoners of the World War and of 
the civil war of 1917-1920 may present application . . . for their registration as prisoners of 
war. 

“The period for the presentation . . . is established as six months, that is, until De- 
cember 15, 1934.” 


III. Re Citizens of the U.S.S.R. Residing in the United States 


“. . . the Embassy . . . hereby announces that citizens of the U.S.S.R. residing in the 
United States must register at the Embassy or at one of the Consulates of the U.S.S.R. in the 
United States within the following periods: 

“Citizens sent abroad on commissions by state institutions, codperative and social organi- 
zations—within two weeks, private citizens within three months from date of present an- 
nouncement.” (Washington Post, June 17, 1934, p. B-5.) 

57 See note 11. 58 See note 20. 
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decrees of the other constituent Republics, shall be considered to have lost 
their Soviet citizenship only if special resolutions to this effect have been 
issued by government or court organs of the U.S.S.R. or of the constituent 
Republics.” 

From this decision it appears, by inference, that those who left between 
November 7, 1917, and December 15, 1921, would be held to have lost their 
citizenship, and such is understood to be the construction put upon the 
decree by the Soviet authorities. Persons who left Soviet Russia illegally 
between November 7, 1917, and December 15, 1921, and acquired citizenship 
in a foreign State have, on returning, been admitted to Soviet citizenship 
through the regular procedure of naturalization. 

It is further understood that the Soviet authorities hold on the basis of 
the above decrees that, with the exceptions made by those decrees, persons 
who have left Soviet Russia since December 15, 1921, may withdraw from 
Soviet citizenship only in accordance with the provisions of the law of April 
22, 1931. 

It follows from the rulings in the above case that category (1) under 
the decree of December 15, 1921, has application only to persons who left 
Russia prior to November 7, 1917. Such persons apparently lose, or have 
lost, citizenship if they fail, or have failed, to register in accord with the 
requirements of the decree of December 15, 1921.4 However, it appears 
that prior to the issuance of the decree of May 27, 1933, such persons did 
not by naturalization in a foreign State lose their potential right to claim 
Soviet citizenship upon returning to the Soviet Union.®? It is understood, 
therefore, that naturalized American citizens of Russian origin who left the 
Russian Empire prior to November 7, 1917, and who acquired American citi- 
zenship through naturalization, are recognized by the Soviet authorities as 
American citizens if they re-entered the Soviet Union subsequent to May 27, 
1933, unless prior to their naturalization they registered as Soviet citizens with 
a Soviet diplomatic representative in accord with the provisions of the 
decree of December 15, 1921. It is further understood that while the Soviet 
authorities did not in theory recognize the naturalization as citizens of the 
United States of former Russian subjects who left Russia prior to November 
7, 1917, and who re-entered the Soviet Union prior to May 27, 1933, many 
such persons did in fact reside in the Soviet Union as American citizens 
without being considered by the Soviet authorities as Soviet citizens. 

With regard to those persons of Russian origin who have become natural- 
ized as American citizens, it may be stated, in brief, that they are not ap- 
parently regarded by the Soviet authorities as Soviet citizens, (1) if they 
left Russia prior to November 7, 1917, became naturalized in the United 
States, and re-entered the Soviet Union after May 27, 1933 (Note: If in 
such case they re-entered before May 27, 1933, and resided there up to that 


59 English text in translation available in the files of the Department of State. 
60 Arts. 14, 16. 61 See note 55. 62 See notes 11, 56. 
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date without being considered as Soviet citizens, it would seem that they 
would not later be held to have retained Soviet citizenship); (2) if they 
left Russia prior to November 7, 1917, and failed to register with Soviet 
representatives in foreign countries in accord with the decree of December 
15, 1921 (the last date for such registration in the United States being 
December 15, 1934); (3) if they lost Soviet citizenship under the terms of 
the decrees of December 15, 1921, November 13, 1925, or May 27, 1933; 
(4) if they left Soviet Russia between November 7, 1917, and December 15, 
1921, without permission or without documents, and did not later register as 
Soviet citizens with Soviet representatives abroad. 

With the exception of those who have lost their citizenship under the 
terms of the special decrees discussed above, those who have left since Decem- 
ber 15, 1921, and become naturalized in the United States are still regarded 
as Soviet citizens under the provisions of Soviet law set forth above, unless 
they have renounced Soviet citizenship in accordance with the procedure 
provided by Soviet law. 

Status of persons born in the United States of Russian parents. Subject 
to the fourteen-year rule previously discussed, minor children born in the 
United States of Russian parents follow, in general, the citizenship of the 
parents, in accord with the rules set forth above. That is, those native- 
born American citizens of Russian origin would not be regarded by the 
Soviet authorities as Soviet citizens: (1) if their parents left Russia prior 
to November 7, 1917, became naturalized as citizens of the United States, 
and returned to the Soviet Union after May 27, 1933; (2) if in the pre- 
vious case the parents did not become naturalized as American citizens, 
and failed to register with the Soviet representatives in this country as 
American citizens prior to December 15, 1934, or with the Soviet representa- 
tives in some other country in accord with the decree of December 15, 1921; 
(3) if their parents have lost Soviet citizenship under the terms of the decrees 
of December 15, 1921, November 13, 1925, or May 27, 1933; (4) if their 
parents left Soviet Russia without permission and without proper documents 
between November 7, 1917, and December 15, 1921; (5) if their parents left 
Soviet Russia since December 15, 1921, and have since renounced Soviet cit- 
izenship with the consent of the appropriate Soviet authorities. It would 
seem that in the case of those children whose parents have been residing 
abroad, who have not lost their Soviet citizenship under the terms of the de- 
crees outlined above, and who have on returning to Soviet Russia claimed their 
Soviet citizenship, the children are regarded as retaining their Soviet citizen- 
ship whether such claim was asserted before or after the children had attained 
the age of fourteen years. Thus claiming Soviet citizenship, though it 
requires an affirmative act, may not properly be regarded as naturalization. 

The foregoing summary is believed to represent an accurate statement 
of the Soviet law as at present applied in relation to American citizens of 
Russian origin. However, in evaluating the rules set forth it is necessary 
to keep in mind their origin, principally in administrative interpretations 


| 
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of decrees notably sparing in detail, and also the disinclination of the ad- 
ministrative authorities to be too closely bound by precedent in dealing 
with cases as they arise. 

Practical importance of question. The refusal of the Soviet Union to 
recognize naturalization in a foreign country as cutting off Soviet citizenship, 
unless such citizenship has been renounced with the consent of the Soviet 
authorities, is not, of course, unique. What is perhaps unique is the way 
in which persons regarded as citizens by the Soviet authorities may be 
treated upon a return to the Soviet Union regardless of the fact that they also 
have the status of citizenship of another country. The authorities may 
refuse to allow persons regarded as having Soviet citizenship to leave the 
country, or they may make departure contingent upon the granting of per- 
mission to the person concerned to renounce Soviet citizenship, or they may 
require the payment of a large fee for an exit visa. In the case of a person 
who has been naturalized as a citizen of the United States, and is not re- 
garded as a Soviet citizen under the applicable provisions of Soviet law, 
the authorities may require him to leave the territory of the Soviet Union 
unless he accepts Soviet citizenship. Those persons who lost Soviet citizen- 
ship under the decree of December 15, 1921, by leaving Soviet Russia between 
November 7, 1917, and December 15, 1921, without permission, and have 
become naturalized American citizens, would not necessarily be secure from 
punishment for their illegal departure in the event of their return to the 
Soviet Union.* 

Especial note may also be made of the position of those persons who left 
Soviet Russia after December 15, 1921, and became naturalized as American 
citizens without having renounced Soviet citizenship by consent of the Soviet 
authorities. Unless they have lost Soviet citizenship under the terms of the 
special decrees relating to loss of citizenship, they clearly retain their status as 
Soviet citizens under Soviet law, and may anticipate being treated as such 
in the event of their return to the Soviet Union. 


CoNCLUSION 


Certain facts stand out clearly from this survey of Soviet laws relating 
to citizenship. The matters of naturalization, renunciation and annulment 


3 A State is not prohibited by international law from punishing its nationals who have 
been naturalized abroad and returned to their native country for acts committed in violation 
of its laws before their departure. In general, the United States protests punishment of its 
naturalized citizens for the act of emigration, and a number of our naturalization treaties 
contain a provision prohibiting punishment in such cases. See treaty of May 26, 1868, 
Bavaria and the United States, Protocol to Art. II, Malloy, Treaties, Conventions, Inter- 
national Acts, et cetera, between the United States and Other Powers, I, 62; treaty of May 
26, 1869, United States and Sweden and Norway, Protocol to Art. II, id., II, 1760; Conven- 
tion of Oct. 15, 1907, Art. IV, United States and Peru, id., II, 1449. Provision similar to 
that in convention with Peru is contained in those with El Salvador, Brazil, Honduras, 
Uruguay, Nicaragua and Costa Rica. See also treaty of Nov. 23, 1923, United States and 
Bulgaria, Art. II, Treaty Series No. 684; treaty of July 16, 1928, United States and Czecho- 
slovakia, Art. II, Treaty Series No. 804. 
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of citizenship are left almost entirely to the discretion of the administrative 
authorities. Aside from the specific rules in the decrees regarding loss of 
citizenship, these important phases of citizenship are subject not to estab- 
lish rules of law, but to the much more tenuous and fluid régime of adminis- 
trative regulations and decrees. Soviet authorities, in accord with the law, 
not only refuse to recognize naturalization in a foreign State as effecting 
expatriation, but, with respect to persons of dual nationality, seem inclined 
to enforce the restrictions imposed on Soviet citizens, in general, relating 
to entry into or departure from the country. The provision for naturaliza- 
tion of foreigners residing abroad is unique in authorizing the exercise of 
this power by Soviet diplomatic representatives abroad. The authorities 
are thus enabled, in their discretion, to extend protection to Communists 
whose support may be of value to the Soviet régime. 

Soviet law gives effect in a number of respects to the Communist doctrine 
of the common supernational interests of workers of all nations. Foreign 
workers and peasants residing in the Union are entitled to all the political 
privileges of citizens. Such persons are also eligible to naturalization by 
a simplified procedure. The absence of any prerequisites to naturalization 
enables the authorities, in their discretion, to accept into citizenship those 
in sympathy with the Soviet régime. Further it may be recalled that the 
law provides that all foreigners residing in the territory of the Union shall 
be regarded as citizens unless they can prove foreign citizenship. 

The law follows Soviet philosophy by giving full play to individual in- 
dependence within the family group. Women are given complete equality 
with men, and the age at which children may control their own citizenship is 
lowered from the traditional age of twenty-one to fourteen. This may have 
some relation to the general policy of the Soviet authorities to emancipate 
the child from the influence and control of his parents. 

Taken as a whole, the law is sparing in the elaboration of specific principles, 
which is apparently a result of design and not of ineptitude in legislative 
drafting. It is admirably designed to enable the authorities who control 
its operation to use citizenship as an instrument of Soviet policy, both 
domestic and foreign.*4 


These conclusions may be compared with the summary given by Taracouzio to his 
chapter on nationality and citizenship: 

“Despite the communist belief that ‘the proletariat has no country of its own until it seizes 
political power and takes the means of production out of the hands of the exploiters,’ and 
despite the theoretical insistence of Marx upon the disindividualization of man by making 
him an integral unit of a class, for practical purposes the Soviets lay primary emphasis not 
upon the class affiliation of a person, but upon his political allegiance, even attaching Soviet 
citizenship to former subjects of the Russian Empire, not only those belonging to the pro- 
letarian class, but also Russians who neither by birth nor political convictions are affiliated 
therewith. Even assuming that this inconsistency of attitude is only temporary, it serves as 
another illustration of the difference between the theoretical effect of abstract Marxian dog- 
mas and their actual significance in practical application as regards the current principles of 
international Law.” (Op. cit., p. 122.) 


THE MEANING OF THE TERM DENIAL OF JUSTICE IN 
INTERNATIONAL LAW 


By Outver J. Lissitzyn 


Fellow of Columbia University 


The term “denial of justice” has been used widely to describe certain types 
of acts and omissions of States directed against foreigners deemed to be in- 
ternationally illegal and justifying diplomatic interposition by the aggrieved 
State. There is no agreement, however, as to the precise scope of the term.? 
In attempting to determine whether a single definite meaning can be assigned 
to the expression, emphasis must be placed upon its actual use in diplomatic 
practice and in the decisions of international tribunals, for the opinions of 
writers, no matter how authoritative, may not correspond with the practice of 
States. A few general considerations may be suggested by way of intro- 
duction. 

The word “justice” is itself rather difficult to define. According to Ulpian, 
“justice is the constant and unceasing wish of rendering to every one his 
right.”? In this sense, denial of justice may be said to mean broadly any 
refusal to give a man his due, and consequently, in more specific terms, any 
violation of any legal right, privilege, or immunity of any person. 

In municipal law, however, the term “denial of justice” has been greatly 
restricted in meaning, being usually applied only to the refusal of a judge to 
take cognizance of, or to pronounce a decision on, any legal claim duly sub- 
mitted to him and of which he has jurisdiction,’ or to an illegal delay in the 
proceedings. Needless to say, municipal law, while it may suggest analo- 
gies, is not conclusive of the use of a term in international law. Several 
nations have tried to restrict their international responsibility by making 
the right of a foreigner to appeal for diplomatic protection dependent upon 
a narrow definition of denial of justice in their domestic laws.5 It is hardly 
necessary to add that a nation cannot escape international responsibility by 
invoking its own domestic law. 

1 See, e.g., F. S. Dunn, The Protection of Nationals (1932), 147. 

*“Tustitia est constans et perpetua voluntas ius suum cuique tribuendi.” D. 1. 1. 10. 
Also, Inst. 1.1. The translation given is that of Abdy and Walker. 

3 See, e.g., France, Code de Procédure Civile, Art. 506; and Code Civil, Art. 4. 

‘See Nicholls, J., in Ez Parte Ryan, 124 La. 356, 370; 50 So. 385, 389. 

5 E.g., Salvador, law of Sept. 29, 1886, Arts. 39 and 40, 77 Brit. & For. State Pap., 116. 
The Foreign Minister of Salvador, however, declared that the law applied only to claims 
based on acts of judicial authorities and did not preclude claims based on acts of other au- 
thorities. Sefior Delgado to Mr. Hall, March 28, 1887, For. Rel., 1887, pp. 114-115. See 
also law of Mexico, May 28, 1886, 77 Brit. & For. State Pap., 1270; law of Costa Rica, Dec. 


20, 1886, For. Rel., 1887, p. 97; law of Honduras, April 10, 1895, 87 Brit. & For. State Pap., 
703; law of Venezuela, April 16, 1903, 96 ibid., 647. 
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USE OF THE TERM BY WRITERS 


Opinions of writers will be considered first in order to make clear all the 
various significations that can be attached to the term. Many publicists do 
not use the expression “denial of justice” at all,® or use it only incidentally.’ 
Those who treat of the term more extensively, if not more definitely, may be 
divided into two general groups. One group applies the term to all forms of 
internationally illegal treatment of aliens: 


Before a State prefers a claim in behalf of an aggrieved citizen it 
should appear that the foreign territorial sovereign upon which the 
demand for redress is made has itself been guilty of a denial of justice. 
A denial of justice, in a broad sense, occurs whenever a State, through 
any department or agency, fails to observe, with respect to an alien, 
any duty imposed by international law or by treaty with his country. 
Such delinquency may, for example, be manifest in arbitrary or capri- 
cious action on the part of the courts, or in legislative enactments de- 
stroying the exercise of a privilege conferred by treaty, or in the action 
of the executive department in ordering the seizure of property without 
due process of law. . . . Whether the act of a State constitutes a denial 
of justice depends solely upon the quality of lawfulness or unlawfulness 
which international law attaches to the act, and not upon the means 
of redress afforded the individual against whom it was directed.® 


This view is in accord with the wide definition of justice given above, accord- 
ing to which any violation of any right of an individual would be a denial of 
justice. 

Publicists of the other group, who are much more numerous, apply the 
term to some only of the internationally illegal acts of a State. They are, 
however, in disagreement among themselves as to the precise scope of the 
term. At least four shades of meaning may be distinguished: (a) The nar- 
rowest view is that the term applies only to the refusal to grant access to or 
hearing in a court, or the refusal of a court to pronounce a definite sentence. 
This view apparently excludes, e.g., an unjust sentence, and thus practically 
adopts the usual municipal law definitions. It is most clearly expressed in 
the so-called Guerrero Report, League of Nations Committee of Experts for 
the Progressive Codification of International Law: 


6 F.g., Hall, Rivier, Vanselow, Wilson, Woolsey. 

7 E.g., Antokoletz, Liszt, Oppenheim. 

§ Hyde, 1 International Law, 491-492. J. B. Moore apparently takes the same point of 
view: 6 Digest of Int. Law, 651, and Proc. of Am. Soc. of Int. Law 1915, p. 18 (quoting with 
approval Dr. Gastao da Cunha). E. Wambaugh takes the same view: Proc. of Am. Soc. 
of Int. Law 1910, p. 128ff. See also W. S. Penfield, ibid., 137-138; and Lapradelle et Politis, 
2 Recueil des arbitrages internationauz, 31, ‘Affaire Croft,” note doctrinale. Calvo says: 
“Dans le langage général, déni de justice se dit de tout refus d’accorder 4 quelqu’un ce qui lui 
est di.” 1 Dictionnaire de Droit Int., 237; but cf. the sentence following. F. de Martens 
says that the refusal to recognize any of the incontestable rights of an individual is a denial of 
justice justifying diplomatic interposition after failure of local remedies. Modern Inter- 
national Law, 5th Russ. ed. (1904), I, 346. 
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Denial of justice is therefore a refusal to grant foreigners free access 
to the courts instituted in a State for the discharge of its judicial func- 
tions, or the failure to grant free access in a particular case, to a foreigner 
who seeks to defend his rights, although, in the circumstances, nationals 
of the State would be entitled to such access. In conclusion, therefore, 
we infer that a State, in so far as it is bound to afford judicial protec- 
tion, incurs international responsibility only if it has been guilty of a 
denial of justice, as defined above.® 


(b) Some writers extend the term to most, if not all, of the acts of the 
judiciary, including delays of justice, manifest injustice, etc., but apparently 
exclude all acts of authorities other than judicial.t° (c) Still another view 
would restrict the meaning of “denial of justice” to the failure of a foreigner 
to obtain through local means reparation for injuries caused him by acts 
of either private persons or authorities; the chief exponent of this view, 
Eagleton, would limit the use of the term to cases where the alien is the 
suing party, or where a crime against an alien goes unpunished, without re- 
stricting it, however, to acts of judicial authorities: 


To sum up our conclusions, it seems to be clearly established from 
practice and generally admitted, that denial of justice is the failure to 
make reparation through local agencies of redress, for an injury suf- 
fered by an alien. Where such injuries emanate from agents of the 
state, denial of justice is reaffirmation of responsibility; where they 
emanate from individuals, denial of justice is the original establishment 
of responsibility. In either case, while responsibility may perhaps be 
already engaged, denial of justice does not appear until local remedies 
have been found wanting. . . . Denial of justice is not exclusively judi- 
cial in character. . . . Denial of justice can only appear where the alien 
is the plaintiff; and it must always be negative in character, an omission 
or a negligence, rather than a positive act of injury." 


*20 A. J. I. L. (1926), Spl. Supp., 176, 193, and see 23 ibid. (1929), Spl. Supp., 219. See 
also Vattel, I, Bk. II, secs. 350 and 86, quoted by Halleck, Piédeliévre, and Westlake with 
seeming approval; De Visscher, 2 Bibliotheca Visseriana, 99-100; Strupp’s draft, Art. 6, 
23 A. J. I. L. (1929), Spl. Supp., 235; less clearly the same view appears to be held by Anzi- 
lotti, 13 R. G. D. I. P., 21ff; and Fauchille, I Tratté, 335. And see the project of the In- 
stitute of International Law, 22 A. J. I. L. (1928), Spl. Supp., 330. 

10 Bevilaqua says: denegacéo de justica: (a) Quando o juiz, sem fundamento legal, 
repelle a peticéo daquelle que recorre 4 justiga do paiz, para defender ou restaurar o seu 
direito; (b) Quando, postergando as formulas processuaes, impede a prova do direito ou a sua 
defeza; (c) Quando a sentenga 6, evidentemente, contraria aos principios universaes do 
direito.” 1 Direito Publico Internacional (1911), 219. See also Art. 9 of the code proposed 
at the Hague Conference for the Codification of International Law, 1930, referred to by 
many speakers as a definition of denial of justice, 24 A. J. I. L. (1930), 500ff; Durand, in 38 
R. G. D. I. P., 694ff; Hatschek, Outline of International Law, Manning’s trans. (1930), 284; 
and Boyd’s Wheaton (1880), 457. 

1122 A. J. I. L. (1928), 538, 558; and see Proc. of Am. Soc. of Int. Law, 1927, p. 34; and 
Eagleton, Responsibility of States (1928), 110-121. See also Phillimore, 2 Commentaries 
(3d ed.), 4-5; Calvo, 1 Dictionnaire (1885), 237; Dumas, De la Responsabilité internationale 
des Etats (1930), 206ff. Cf. the project of the International Law Association, Report of 
the 37th Conference (1932), 44. 
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This view would exclude positive injustice, for instance, execution without 
trial, against which no local remedy exists. (d) Finally, the term is applied 
to all internationally illegal acts, of whatsoever branch of government, con- 
nected with the administration of justice, using the latter expression in a 
broad sense. This view is best expressed by Fitzmaurice: 


The conclusion to be drawn seems to be that, at any rate for all prac- 
tical purposes, every injury involving the responsibility of the State 
committed . . . by any organ of the government in its official capacity in 
connection with the administration of justice, constitutes and can prop- 
erly be styled a denial of justice, whether it consists in a failure to re- 
dress a prior wrong, or in an original wrong committed by the court or 
other organ itself.” 


Fitzmaurice makes it clear that he does not consider that the term “denial 
of justice” properly applies to such delinquencies as lack of protection, or that 
denial of justice is the only ground of diplomatic interposition in behalf of 
nationals. 

It will be seen from the foregoing that not only is there no agreement 
among writers on the meaning of the term “denial of justice,” but also that 
relatively few attempts have been made to define the term precisely. The 
various meanings suggested often shade into each other imperceptibly. 
Moreover, many writers expressly recognize the existence of more than one 
meaning and often qualify their use of the term by such phrases as “in the 
wide sense” or “properly speaking”; several writers even hesitate to choose 
between various possible meanings, or at least impartially cite arguments 
in favor of opposing interpretations.’* It will be shown that this uncer- 
tainty is by no means confined to the opinions of publicists. 


USE OF THE TERM IN TREATIES AND DIPLOMATIC CORRESPONDENCE 


The treaties in which the term “denial of justice” is used are not many, 
being confined mainly to those with Latin American States. In no treaty 
is a direct definition of the term to be found. In general, it seems to be used 
in a rather narrow sense, being frequently supplemented by references to 
delays of justice, non-execution of sentences,!* and even identified with negli- 


12 The British Yearbook of International Law, 1932, p. 108ff, but he makes it clear that he 
does not consider denial of justice applicable to such delinquencies as lack of protection, or 
as the sole ground of diplomatic interposition in behalf of nationals. Essentially the same 
view is expressed by Borchard, Diplomatic Protection (1916), 330, 336, in the Harvard Draft 
Convention on Responsibility of States, Art. 9,23 A. J. I. L. (1929), Spl. Supp., 133ff, by 
De Visscher, “Le Déni de Justice en Droit International,’ Académie de Droit Int., Extrait 
du Recueil des Cours (1936), p. 26, and by Hoijer, La Responsabilité Internationale des 
Etats (1930), 41. Cf. Art. 4 of Project No. 16 of the American Institute of International 
Law, 23 A. J. I. L. (1929), Spl. Supp., 232; Ralston, The Law and Procedure of Interna- 
tional Tribunals (1926), 86; and The Federalist, Lodge’s ed. (1889), No. 80, p. 495. 

8 F.g., Wambaugh, Proc. of Am. Soc. of Int. Law, 1910, 128ff; and Borchard, op. cit., 330. 

4 Typical is Art. 18 of the German-Mexican treaty of 1882, Martens, Nouv. Rec. Gén., 2d 
sér., Vol. 9, p. 484. For similar treaties see ibid., Vol. 12, p. 682; Vol. 13, p. 690; Vol. 15, 
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gence in the administration of justice.> It is not clear whether the contract- 
ing parties wish to distinguish these delinquencies, or merely to render the idea 
more definite and prevent possible misinterpretation. Nor is it clear whether 
or not these clauses merely refer to the exhaustion of local remedies as a condi- 
tion of diplomatic interposition.!® 

The term “denial of justice’ has been used frequently in the diplomatic 
correspondence of the United States and other countries. An early instance 
of the use of the term is found in the report of the British committee ap- 
pointed to reply to the complaints of Prussia concerning captures of Prussian 
vessels.1* Several statements to the effect that denial of justice is the general 
ground of diplomatic interposition are to be found in the diplomatic cor- 
respondence of the United States.!8 The well-established rule that diplo- 
matic interposition, with some exceptions, is not in order until the claimant 
has exhausted all local remedies makes it very difficult in many cases to 
determine the precise ground of interposition, 7.c., whether it is based on the 
original wrong or on the failure to provide a remedy for it. It has been as- 
serted that no denial of justice exists until local remedies have been exhausted: 


In 1890 the government of Ecuador proposed to that of the United 
States the incorporation into their treaty relations of a stipulation pre- 
cluding “recourse to diplomatic remedies and claims before exhausting 
all other means of redress, through the courts of justice, or proper au- 
thorities, including appeals against judges and courts.” The United 
States replied that, if the proposal was not intended to “exclude the 
employment of good offices, or the making of proper representations, 
short of formal diplomatic claims, about cases still pending and not de- 
termined,” it seemed to cover “the generally accepted principle that a 
denial of justice, which constitutes the true ground of formal diplomatic 
demands, does not exist until the remedies afforded by the laws of the 
country have been tried and found wanting.” !® 


p. 843; Vol. 19, p. 842; and Vol. 22, p. 313. See also the British-Bolivian treaty of 1911, 
Brit. Treaty Series, 1912, No. 17; and Art. 3 of the Convention Relating to Rights of Aliens, 
1902, adopted by the Second International Conference of American States, Sen. Doc. 330, 
57 Cong. 1 sess., 228. 

4 Art. 6 of the treaty between Spain and Peru, 1897, Martens, Nouv. Rec. Gén., 2d ser., 
Vol. 32, pp. 69, 71. 

16 See also the British-Uruguay treaty of 1918, Brit. Treaty Series, 1919, No. 3. 

17 “The law of nations, founded upon justice, equity, convenience, and the reason of the 
thing, and confirmed by long usage, does not allow of reprisals, except in case of violent in- 
juries directed or supported by the State, and justice absolutely denied in re minime dubia 
by all the tribunals and afterwards by the Prince.”” Quoted in The Zamora (1916), 2 A. C. 
77, 94 (Privy Council). 

18 See Mr. Bayard to Mr. Hall, Nov. 29, 1886, For. Rel., 1887, p. 81, Moore, 6 Digest of 
International Law, 268; and Mr. Gresham to Mr. Sheehan, Aug. 25, 1894, Moore, 6 Digest of 
International Law, 272. 

19 Moore, 6 op. cit., 270, quoting from Mr. Blaine to Mr. Caamano, May 19, 1890. See 
Mr. Everett to Mr. Marsh, No. 24, Feb. 5, 1853, 8 Ex. Doc. 9, 33 Cong. 2 sess., Moore, 6 
op. cit., 262; Mr. Davis to Moseby, June 23, 1873, Moore, 6 op. cit., 661; Mr. Bayard to Mr. 
Copeland, Feb. 23, 1886, Moore, 6 op. cit., 699; Lord Palmerston, speaking in the House of 
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In cases where exhaustion of local remedies was held to be not required, the 
existence of facts making such exhaustion unnecessary was said to be denial 
of justice in itself,?° or it was said that there was a certainty that justice 
would be denied,” or that the enforcement of this requirement under the 
circumstances would be itself a denial of justice.2? Finally, denial of justice 
has been used to describe the refusal of the offending State to satisfy the de- 
mands of the aggrieved State itself.?8 

In most of these statements it is either explicitly or implicitly asserted 
that denial of justice is the only proper ground of interposition,?* but denial 
of justice itself seems to be limited to the inability of the alien to obtain 
redress through local means, rather than to the original injurious act itself. 
Thus, the statements to the effect that denial of justice is the general ground 
of diplomatic interposition may merely refer to the rule of exhaustion of 
local remedies, and be equivalent to a statement that such remedies must 
ordinarily be exhausted before diplomatic interposition is justified. In 
diplomatic practice the question whether the original wrong in itself involves 
international responsibility can rarely, if ever, arise. The controversy must 
of necessity involve the question whether local remedies have been available 
and, if so, whether they have been exhausted. There is no opportunity to 
insist that international responsibility arises immediately on the commission 
of the original wrong by the State. Therefore, it is not surprising that in 
diplomatic practice the broad principle that denial of justice embraces all 
kinds of internationally illegal acts directed against foreigners, based on a 
broad definition of justice, has become confused with the rule of exhaustion 
of local remedies, and that the expression denial of justice has been used to 
signify the failure or absence of such remedies.”5 


Commons on the Don Pacifico case, June 25, 1850, Hansard’s Debates, CXII, 382, Moore, 
6 op. cit., 681f; Mr. Hay to Signor Carignani, Aug. 24, 1901, For. Rel., 1901, p. 308, Moore, 
6 op. cit., 674, and Mr. Adee to Signor Carignani, Oct. 10, 1901, For. Rel., 1901, p. 310, 
Moore, 6 op. cit., 675; Mr. Blaine to Mr. Ryan, June 28, 1890, Moore, 6 op. cit., 281; Mr. 
Neill to Mr. Hay, No. 817, Nov. 19, 1903, For. Rel., 1904, p. 678, Moore, 6 op. cit., 722; and 
Moore, 6 op. cit., 668. 

20 See Mr. Fish to Mr. Foster, Dec. 16, 1873, Moore, 6 op. cit., 265; and Mr. Bayard to 
Mr. Jackson, Sept. 7, 1886, Moore, 6 op. cit., 680. 

*t See Mr. Cadwalader to Mr. Foster, Sept. 22, 1874, Moore, 6 op. cit., 678. 

22 See Mr. Frelinghuysen to Mr. Morgan, May 17, 1884, For. Rel., 1884, p. 358, Moore, 
6 op. cit., 679; but cf. General Instructions for Claimants, Dept. of State, Jan. 30, 1920, 
quoted in Hyde, 1 op. cit., 495, n. 2. 

23 See Memorandum of the Sardinian Government, 48 Brit. & For. State Pap., 442 (1857- 
1858). 

*4 See also Mr. Lansing in note to the Mexican Government, Nov. 30, 1919, quoted in 
Hyde, 1 op. cit., 493, n. 2, where, however, the term is apparently applied to the original in- 
justice committed by a court, and not to the failure of local remedies. 

*% The American delegate at the Hague Codification Conference of 1930 said: “The ques- 
tion as to when responsibility in the international sense arises is, so far as the work of this 
committee is concerned, academic in character. . . . It is not necessary for us to determine 

. . when State responsibility arises.” 24 A. J. I. L. (1930), 500, 505-506. 
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The predominant view seems to be that international responsibility is 
created by the original wrong itself.2° If this view is correct, it becomes clear 
that denial of justice, when used in diplomatic documents as a synonym for 
failure or absence of local remedies, does not cover all internationally illegal 
acts against foreigners, for it does not cover original wrongs which are inter- 
nationally illegal in themselves. 

On the other hand, Eagleton’s position 27 is not supported by this use of 
the term, as the statements to the effect that denial of justice is the general 
ground of diplomatic interposition imply that it would apply to such cases as 
execution without trial with local remedies absent, which would be excluded 
by Eagleton, who does not regard denial of justice as the only ground of 
interposition. 

In some documents, however, denial of justice is apparently used in a 
narrower sense, being distinguished from injustice and delay of justice.*® 

In application to original wrongs, denial of justice has been but rarely 
used in diplomatic documents. Refusal of both the judicial and adminis- 
trative authorities to entertain the complaint of an aggrieved alien,?® and 
failure to apprehend and punish persons who had committed a crime against 
an alien,®° have been called denial of justice, but this term may have referred 
here to the apparent failure of local remedies, or to the failure to give repara- 
tion, rather than to the original wrong as such. 

No document has been found in which denial of justice was directly ap- 
plied to a wrong entirely disconnected from the administration of justice, 
for instance, lack of protection. Even this case, however, would be em- 
braced by the term “denial of justice” under the alleged principle that no in- 
terposition is proper except in cases of denial of justice. 


USE OF THE TERM IN INTERNATIONAL ADJUDICATIONS 


In examining the use of the expression “denial of justice” in the pleadings 
and decisions of arbitral tribunals it should be kept in mind that the use 


26 Hyde, 1 International Law, 493; Fitzmaurice, Brit. Yearbook of Int. Law, 1932, pp. 
93, 96. For a reported expression of the opposite view see, e.g., 24 A. J. I. L. (1930), 505 

27 See p. 634, supra. 

28 Mr. Bayard to Mr. McLane, June 23, 1886, Moore, 6 op. cit., 266; Mr. Marcy to Mr. 
Jackson, April 6, 1855, Moore, 6 op. cit., 283; J. Q. Adams to Commissioners under the 
Florida treaty with Spain, March 9, 1822, Moore, 5 Arbitrations, 4504; Ribeyro, Foreign 
Minister of Peru, to Pacheco, Spanish Minister, April 13, 1864, Fontes Juris Gentium, Ser. 
B, Sec. 1, Tom. 1, Pars 1, p. 930. See also Lord Palmerston, supra, n. 19; Mr. Gresham to 
Mr. Osborn, May 17, 1893, Moore, 6 Dig. Int. Law, 669; and Mr. Blaine to Mr. Ryan, June 
28, 1890, supra,n. 19. Cf. Atty. Gen. Bradford, 1 Op. Atty. Gen., 54. 

29 See Mr. Bayard to Mr. Scott, Sept. 3, 1885, For. Rel., 1885, p. 925, Moore, 6 Digest of 
Int. Law, 757. 

39 See Mr. Mariscal to Mr. Fish, March 9, 1875, For. Rel., 1875, II, pp. 978-979, and Mr. 
Fish’s reply, March 18, 1875, ibid., 980; Mr. Evarts to Mr. Baker, Oct. 15, 1880, For. Rel., 
1880, pp. 1041-43, Moore, 6 Digest of Int. Law, 769; Signor Carignani to Mr. Hay, Nov. 14, 
1901, For. Rel., 1901, p. 297; and Baron von Riedeneau to Mr. Hay, April 28, 1899, For. 
Rel., 1899, p. 37. 
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of this term is in itself almost never in issue, and that consequently such use 
is almost always incidental. One may almost say, therefore, that for the 
most part the use of the expression depends upon personal taste. Some- 
times, however, the use of the expression by the arbitrators is to a large ex- 
tent determined by its use in the pleadings. For this reason, pleadings 
before international tribunals are also considered here. 

Claims commissions are typically more concerned with the particular acts 
charged to the respondent State than with general questions of propriety of 
diplomatic interposition. Therefore, denial of justice is likely to be more 
frequently applied to original wrong in the decisions of such bodies than in 
diplomatic correspondence. 

An examination of the pleadings and decisions of international tribunals 
shows that in them the phrase “denial of justice” has been also used in a 
variety of senses. 

In a considerable number of cases the term is used, as in diplomatic cor- 
respondence, in the sense of failure or absence of local remedies as a pre- 
requisite to diplomatic interposition.*! In these cases the question is not 
whether the foreigner was a plaintiff being denied redress or a defendant 
subjected to persecution, but whether the original wrong could be remedied 
by any local means which have not been exhausted. This use of the term, 
then, does not quite agree with the meaning assigned to it by Eagleton, who 
would restrict it to the failure of the alien to obtain “reparation,” excluding 
cases where the alien as defendant is a victim of irregularities of procedure, 
of punishment without trial, etc., even though no local remedy exists. The 
position of Eagleton is supported by a few cases, however.5? It must be ad- 
mitted that the line of distinction between these two meanings is so uncertain 
in particular cases that the above conclusion is necessarily tentative. Deci- 


31 “The claimants’ demand being based on the admittedly unlawful seizure by Spanish 
authorities of property belonging to American citizens, this injury is sufficient of itself to 
entitle the claimants to a standing before this commission, even if no allegation of a denial of 
justice be superadded tothe original demand. Article V of the agreement of 1871 confers upon 
this commission jurisdiction of all claims for injuries of that character. It makesnoexception 
against those parties who may not have resorted to or exhausted the remedies offered by 
the courts of Cuba.” Baron Blanc, Umpire, in the case of Young, Smith & Co., U. S. and 
Spanish Claims Commission under the agreement of 1871, Moore, 3 Arbitrations, 3148. 
See also the Baldwin case, ibid., 3126-27; Burn’s case, ibid., 3140; Pratt’s case, ibid., 3141; 
the Napier case, ibid., 3152-53; The Betsey, ibid., 3187; The Mechanic, ibid., 3214; Metzger’s 
case, For. Rel., 1901, p. 275; El Triunfo case, For. Rel., 1902, p. 870; The Orinoco Steamship 
Company case, Ralston and Doyle, Venezuelan Arbitrations of 1903, p. 90; the words of 
Roscoe Pound, U. 8. Arbitrator, reported in the Cayuga Indians case, American and British 
Claims Arbitration under the Agreement of 1910, Report of Fred K. Nielsen, American 
Agent, Washington (1926), 258; and The David J. Adams, ibid., 531. 

32 See the Tagliaferro case, Ralston and Doyle, Venezuelan Arbitrations of 1903, p. 765; 
the Poggioli case, ibid., 869; the Montano case, Moore, 2 Arbitrations, 1634; and the Ruden 
case, ibid., 1655. 


640 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sions of the United States-Mexican General Claims Commission will be 
considered in detail below. 

In application to original wrongs, denial of justice is likewise used in 
several senses. The narrowest meaning attached to the term restricts it 
to the failure to grant free access to courts, or to the refusal of judges to 
hear interested parties, whether as plaintiffs or as defendants, admit their 
evidence, notify them of actions brought against them, or pass upon their 
motions or petitions, and distinguishes manifest injustice and delay of 
justice.** 

In another group of cases denial of justice is applied to illegal acts of the 
judicial department only. Among these cases is the first Fabiani case, the 
only case in which the meaning of denial of justice was squarely in issue: 


Aux termes du compromis du 24 février 1891, la question litigieuse 
est de savoir si, “d’aprés les lois du Vénézuéla, les principes généraux 
du droit des gens et la convention (du 26 novembre 1885) en vigueur 
entre les deux puissances contractantes, le Gouvernement vénézuélien 
est responsable des dommages que Fabiani dit avoir éprouvés pour 
dénégations de justice”... . 

D’un autre cété, la signification du mot “dénégation de justice” veut 
étre précisée. I] convient d’entendre par 14 toute acte qui devra étre 
envisagé comme une dénégation de justice, soit d’aprés les lois du 
Vénézuéla, soit d’aprés les principes généraux du droit de gens, soit 
d’aprés la convention du 26 novembre 1885, le compromis n’exigeant 
pas la concordance absolue de ces trois sources juridiques et des différ- 
ences essentielles, ou méme notables, n’existant d’ailleurs pas entre elles 
sur la matiére. .. . 

En consultant les principes généraux du droit des gens sur le déni 
de justice, c’est-a-dire les régles communes & la plupart des législations 
ou enseignées par la doctrine, on arrive & décider que le déni de justice 
comprend non seulement le refus d’une autorité judiciaire d’exercer ses 
fonctions, et, notamment, de statuer sur les requétes qui lui sont soumises, 
mais aussi les retards obstinés de sa part & prononcer ses sentences. . . . 

En réalité, les puissances compromettantes semblent avoir voulu at- 
tribuer aux mots “dénégation de justice” leur signification la plus 
étendue (justitia denegata vel protracta) et y faire rentrer tous les actes 
d’autorités judiciaires impliquant un refus direct ou déguisé de rendre 
la justice... . 

Le Vénézuéla n’encourt aucune responsabilité, selon le compromis, & 


% The distinction between “denial of justice” and “notorious injustice” is mentioned ex- 
pressly in the Cotesworth & Powell case, Moore, 2 Arbitrations, 2051, 2053, where, however, 
denial of justice is said to include “undue and inexcusable delays in rendering judgment.”’ 
See also British Commissioner’s dissenting opinion in the Mexican Union Railway, Ltd., case, 
Decisions and Opinions of Commissioners, 1929-1930, Claims Commission between Great 
Britain and Mexico under Convention of 1926, p. 171; the Medina case, Moore, 3 Arbi- 
trations, 2317; Driggs’ case, ibid., 3160; Idler’s case, Moore, 4 Arbitrations, 3516; and the 
Venezuelan Commissioners’ opinions in the Rudloff case, Ralston and Doyle, Venezuelan 
Arbitrations of 1903, p. 191, and in the Company General of the Orinoco case, Ralston and 
Doyle, Report of French-Venezuelan Mixed Claims Commission of 1902, p. 303. Cf. the 
Martini case, 25 A. J. I. L. (1931), 554, 567. 
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raison de faits étrangers aux autorités judiciaires de Etat défendeur. 
Les réclamations que le demande fonde sur des “faits du prince,” qui 
sont, soit des changements de législation, soit des actes arbitraires du 
pouvoir exécutif, sont absolument sous traites [sic] 4 la décision de 
l’arbitre.*4 


The claims of Fabiani based on acts of authorities other than the judiciary 
were again rejected by Umpire Plumley in the French-Venezuelan arbitration 
of 1902, who said that, in the first case, the arbitrator “accepts and adopts 
the broadest and most liberal construction permissible under either of the 
juridical sources given him for guidance.” ** The authority of the first Fabi- 
ani case is impaired, however, by the fact that the arbitrator depended almost 
entirely upon municipal law codes, decisions, and treatises, in determining the 
meaning of denial of justice in international law.*® 

A more numerous group of cases applies the term “denial of justice” to 
all internationally illegal acts connected with the administration of justice, 
not limiting it to the acts of the judiciary, as is illustrated by the following 
quotation from the opinion of the British-Mexican Claims Commission in the 
case of the Interoceanic Railway of Mexico, involving a Calvo clause: 


. . . the question before them [the Commission] is whether the said 
clause must in this case be disregarded because the three claimant com- 
panies have been the victims of internationally illegal acts or breaches 
of international law, such as a denial of justice or undue delay of justice. 

Before answering this question, the Commission deem it necessary to 
lay down their opinion as to the character of the authorities who can 
become guilty of a denial or undue delay of justice. 

They do not concur in the view that the judicial authorities can only 
be the ones, in other words, that only the courts can be made responsible 
for international delinquency of this description. They are undoubtedly 
aware that denial of justice or its undue delay will, in a majority of cases, 
be an act or an omission of a tribunal, but cases in which administrative, 
or rather non-judicial authorities, can be blamed for such acts or omis- 
sions are equally existent. 

If an alien is arrested by the police on a false charge, his strongest 
desire will be to be put upon his trial without delay, in order to prove 
his innocence. But if the authorities in whose power he happens to be 
prevent him from being led before a court, if they bar him access to a 
tribunal, this must certainly be characterized as a denial of justice or 
as an undue delay of justice, the responsibility for which does not rest 
with the courts or with any judicial authority, but with the non-judicial 
officials, who deprived the alien of his liberty. 


* President of the Swiss Confederation, Arbitrator under the convention of 1891 between 
France and Venezuela, in the Fabiani case, Moore, 5 Arbitrations, 4878, at 4893-97. See 
also the case of Yuille, Shortridge & Co., Lapradelle et Politis, 2 Recueil des arbitrages inter- 
nationaux, 103-104; and the Martini case, 25 A. J. I. L. (1931), 554, 567. 

% Ralston and Doyle, Report of French-Venezuelan Mixed Claims Commission of 1902, 
pp. 121-122. 

% The only international law authority cited by the arbitrator is Holtzendorff, Handbuch 
des Vélkerrechts. 


642 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


If an alien, having won a lawsuit and being desirous of seeing the 
judgment executed, addresses himself to those non-judicial authorities 
upon whom, in most countries, execution of the judgments of civil courts 
is incumbent, and they either refuse to assist him, or postpone their 
action indefinitely, the alien in question is certainly entitled to com- 
plain of denial or undue delay of justice, although the responsibility 
cannot be laid at the door of the tribunal that sustained his action. 

If a foreigner, in the pursuit of his private interests, needs a document, 
which can only be delivered by one of the administrative authorities in 
the country where he transacts his affairs, and if this document is im- 
properly withheld or delivered too late to be of any use, this will again 
constitute the same breach of international law, without any judicial 
authority being blamable. 

The Commission deem that these examples, which could be supple- 
mented by many others, show that non-judicial authorities also can be 
guilty of a denial or undue delay of justice, and if it could, in the case 
now before them, be shown that such authorities had been guilty of that 
international delinquency, they would not hesitate to declare themselves 
competent in spite of the claimants having agreed to a Calvo Clause. 
. . . They have, however, been unable to find any such omission or act 
in the case they now have to decide. . . .°7 


It should be noted that a distinction is apparently made between denial and 
delay of justice. On the whole, however, this category of cases supports 
Fitzmaurice’s position. 

Fred K. Nielsen, in all the arbitrations in which he took part either as 
agent or as commissioner, asserted the view that denial of justice covers all 
illegal acts directed against aliens.** 

Many cases use “denial of justice” to describe various acts, chiefly of judi- 
cial authorities, without attempting to specify its limits.*® In all these 
cases, however, its sense is broader than mere failure to grant access to courts, 
and includes unjust sentences. It should be noted that since the term “denial 
of justice” is ordinarily used merely in an incidental way, its application to 
a specified group of wrongs in a given case does not necessarily mean that 


37 Commissioners Zimmerman and Flores, in the case of the Interoceanic Railway of 
Mexico, Claims Commission between Great Britain and Mexico, Further Decisions and 
Opinions of the Commissioners, 1933, pp. 118, 126-127. See also the Brown case, American 
and British Arbitration, Report of Fred K. Nielsen (1926), 198, 199; the Studer case, ibid., 
552; the French claim as summarized by Plumley, the umpire, in the Company General of 
the Orinoco case, Ralston and Doyle, Report of French-Venezuelan Mixed Commission of 
1902, p. 351; the French Commissioner’s opinion in the Massiani case, ibid., 234, and in the 
Fabiani case, ibid., 105; and the Romberg case, Lapradelle et Politis, 2 Recueil des arbitrages 
internationauz, 566. 

38 As American Agent in the Cayuga Indians case, American and British Arbitration, 
Report of Fred K. Nielsen (1926), 250; as American Commissioner in the International 
Fisheries Co. case, U. S.-Mexican General Claims Commission, Opinions, 1930-1931, p. 238, 
and in the Neer case, ibid., 1927, p. 78. See also Nielsen, International Law Applied to Rec- 
lamations (1933), 11. 

89 See Bronner’s case, Moore, 3 Arbitrations, 3134; Parrott’s case, ibid., 3011; Glenn’s case, 
ibid., 3138; and The Ada, ibid., 3143. 
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the same person would not apply it more broadly should the occasion arise. 
Therefore, its application in a particular case may indicate merely its mini- 
mum scope. 

The pleadings before and the decisions of the United States-Mexican Gen- 
eral Claims Commission under the Convention of 1923 merit separate and 
detailed consideration. The waiver of the rule of exhaustion of local reme- 
dies #° excluded this question from the consideration of the commission. 

The views of Nielsen, who was the American Commissioner during the 
greater part of the Commission’s work, have already been cited. The com- 
mission as a whole, however, was not so consistent. In at least one case 
both the broader and the narrower meanings of denial of justice were men- 
tioned without indicating the Commission’s preference: 


It is immaterial whether the expression “denial of justice” be taken in 
that broad sense in which it applies to acts of executive and legislative 
authorities as well as to acts of the courts, or whether it be used in a nar- 
row sense which confines it to acts of judicial authorities only; for in the 
latter case a reasoning, identical to that which—under the name of 
“denial of justice”’—applies to acts of the judiciary, will apply—be it 
under a different name—to unwarranted acts of executive and legislative 
authorities.* 


This opinion was signed by the Presiding Commissioner, Van Vollenhoven, 
and the Mexican Commissioner, McGregor. In the Janes case “denial of 
justice” was applied by the same two commissioners to at least all acts con- 
nected with the administration of justice: 


Denial of justice, in its broader sense, may cover even acts of the 
executive and the legislative; in cases of improper governmental action 
of this type, a nation is never held to be liable for anything else than 
the damage caused by what the executive or the legislative committed 
or omitted itself. In cases of denial of justice in its narrower sense, 
Governments again are held responsible exclusively for what they com- 
mit or omit themselves. Only in the event of one type of denial of 
justice, the present one, a State would be liable not for what it com- 
mitted or omitted itself, but for what an individual did. . . . A com- 
putation of this character is not more difficult than computations in 
other cases of denial of justice such as illegal encroachment on one’s 
liberty, harsh treatment in jail, insults and menaces of prisoners, or even 
nonpunishment of the perpetrator of a crime which is not an attack on 
one’s property or one’s earning capacity.** 


In the North American Dredging Company case, on the other hand, the same 
two commissioners used the term apparently in a very narrow sense.** 


“U.S. Treaty Series, No. 678, Art. V. 

“t The Neer case, U. S.-Mexican General Claims Commission, Opinions (1927), 73. 

* The Janes case, ibid., 117, 119. 

* “Tf it had a claim for denial of justice, for delay of justice, or gross injustice, or for any 
other violation of international law . . .’-—case of the North American Dredging Com- 
pany of Texas, ibid., 30. Cf. the concurring opinion of Edwin B. Parker, American Com- 
missioner, ibid., 34. 
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Commissioner Van Vollenhoven discussed the question of terminology ex- 
pressly in the Chattin case and declared that “denial of justice” should be 
used only in the sense of failure of authorities to give reparation for a wrong 
suffered by the claimant: 


8. Distinct from this so-called indirect government liability [for 
failure to prosecute] is the direct responsibility incurred on account of 
acts of the government itself, or its officials, unconnected with any previ- 
ouswrongful act of acitizen. If such governmental acts are acts of execu- 
tive authorities, either in the form of breachof government contractsmade 
with private foreigners, or in the form of other delinquencies of public 
authorities, they are at once recognized as acts involving direct liability ; 
for instance, collisions caused by public vessels, reckless shooting by 
officials, unwarranted arrest by officials, mistreatment in jail by officials, 
deficient custody by officials, ete. As soon, however, as mistreatment of 
foreigners by the courts is alleged to the effect that damage sustained is 
caused by the judiciary itself, a confusion arises from the fact that au- 
thors often lend the term “denial of justice” as well to these cases of the 
second category, which are different in character from a “denial of jus- 
tice” of the first category. . . . It would seem preferable not to use the 
expression in this manner. The very name “denial of justice” (dénéga- 
tion de justice, déni de justice) would seem inappropriate here, since the 
basis of claims in these cases does not lie in the fact that the courts refuse 
or deny redress for an injustice sustained by a foreigner because of an act 
of someone else, but lies in the fact that the courts themselves did in- 
justice.*4 

This position squarely supports that of Eagleton. The American Agency 


was criticized for using the term to designate irregularities in the criminal 
trial of the claimant on a charge of embezzlement: 


11. When, therefore, the American Agency in its brief mentions with 
great emphasis the existence of a “denial of justice” in the Chattin case, 
it should be realized that the term is used in its improper sense which 
sometimes is confusing.*® 


Commissioner McGregor apparently concurred in this dictum. After Dr. 
- Sindballe had become the Presiding Commissioner, Commissioner McGregor 
applied the term “denial of justice” also to a delay in sentencing the claimant 
as defendant in a criminal case.4® Thus the dictum in the Chattin case 
represents, apparently, merely the views of Dr. Van Vollenhoven. 

In general, the commission and the pleadings distinguished between inter- 
nationally illegal acts connected with the administration of justice and acts 
not so connected, never applying the expression “denial of justice” to the 


“ The Chattin case, ibid., 426-429. See also the Stephens case, ibid., 397, 400-401. 

 Thid., 429. 

‘ “The claimant should have been finally sentenced, thus resulting that he was unduly im- 
prisoned for nearly 18 months. This long and unjustified delay constitutes a denial of jus- 
tice” —McGregor, Mexican Commissioner, in the Dyches case, Opinions, 1928-1929, p. 197. 
This opinion was also signed by Sindballe, the Presiding Commissioner. 
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latter.47 In the pleadings of the American Agency the term was applied to 
acts connected with administration of justice in a wide sense,*® but, ap- 
parently, never to acts not connected with administration of justice. 

From the above it will be seen that decisions of and pleadings before inter- 
national tribunals are of little help in an attempt to determine the meaning 
of “denial of justice,’ many different senses being attached to the term. 
In general, neither the narrowest nor the broadest senses seem to be favored; 
but the various intermediate senses, although predominating, do not agree 
among themselves. 


UTILITY OF THE TERM 


The foregoing examination of the meanings attached to the term “denial 
of justice” by writers and of its use in diplomatic practice and in international 
adjudications clearly shows that no agreement, or even predominance of 
opinion, exists on this question. This conclusion may be surprising at first 
sight, in view of the widespread use of the term. It is believed, however, 
that this condition is due to the fact that the determination of particular 
controversies has almost never depended upon the meaning attached to this 
term. In almost all cases the real question has always been whether or 
not a State was responsible internationally for a particular act or omission, 
and not whether such an act or omission can be called denial of justice. 
Hence the incidental use of the term in most cases. It is interesting to note 
that the American and Panamanian General Claims Commission has found 
it possible to avoid the use of the term in its decisions.*® 

In the broad sense, 7.e., as a synonym for “an internationally illegal act or 
omission directed against an alien,” the expression “denial of justice” might 
have some terminological utility as being the less cumbersome of the two, 
were it not for the existence of disagreement as to the meaning of the term, 
making its use dangerous. 

In the narrower senses, the term might be useful as designating some 
particular class of international wrongs against aliens. So long, however, 
as there is no agreement as to its precise scope, little is to be gained by a 


‘7 In addition to cases above cited, see the Quintanilla case, Opinions, 1927, p. 136; the Way 
case, Opinions, 1928-1929, p. 94; the Roper case, Opinions, 1927, pp. 205, 206; the Garcia 
case, Opinions, 1927, pp. 163, 169 (and 174 for Nielsen’s use of the term with apparently the 
same distinction); the Kennedy case, Opinions, 1927, pp. 289, 296; and the Mallén case, 
ibid., 254. 

‘8 For references to the pleadings see the Kaiser case, Opinions, 1928-1929, pp. 80, 83; the 
McCurdy case, ibid., 137; and the Elton case, ibid., 1928-1929, pp. 301, 304. See also the 
Chattin case, quoted supra. 

49 See American and Panamanian General Claims Arbitration, Report of Bert L. Hunt, 
Agent for the United States, 1934. The term was used in the pleadings, however. The 
American Agency took it “to comprehend all acts of governmental authorities, legislative, execu- 
tive, and judicial, which result in the failure of parties concerned to receive substantial jus- 
tice at the hands of such governmental agencies after due efforts have been exerted in the pur- 
suit of their rights.” Ibid., the Denham claim, 491, 500. 
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minute study of the advantages of the various possible shades of meaning.*” 
In short, it is believed that the use of the term is to be avoided as much as 
possible, especially in treaties, code projects, and other documents which 
may become involved in particular controversies where results will depend 
on the interpretation of the terms used. There is no necessity for its use, 
since the particular a .s or omissions meant to be covered by it can be 
enumerated and defined expressly. The development of international law 
as a body of definite legal principles and rules will not be facilitated by use 
of vague terms. 

50 De Visscher, in his lecture at the Academy of International Law, cited supra, n. 12, 
argues in effect that the use of the term in some treaties makes its definition necessary. 
This argument is believed to be in reality one against, rather than for, a single definition; 
for there is no certainty that in all these treaties the term was used in a uniform sense. 
The actual common design of the parties to a treaty may not coincide with any formal, 
usual or otherwise, definition of a term. 


THE EARLY AMERICAN ATTITUDE TOWARD NATURALIZED 
AMERICANS ABROAD 


By Risinc Lake Morrow 


Assistant Professor of History and Government, University of Maine 


Of all the early problems of American diplomacy, few held more dangerous 
potentialities or proved more difficult of solution than those involving the 
rights and privileges of naturalized Americans when traveling or resident 
in foreign lands. In America, the position of such people was fairly well 
defined. The laws, which were brief, merely referred to them as “citizens 
of the United States,” the equals, in short, of the native-born in every par- 
ticular save that of eligibility for the Presidency. It was when naturalized 
Americans entered the country to which, because of birth within its juris- 
diction, they bore a different relation than did native Americans, that dif- 
ficulties arose. The American Government was forced to decide whether it 
should extend to them, while they remained in such countries, the same 
protection granted to native Americans, or whether it should follow the prac- 
tice of the English Government, which washed its hands of naturalized 
Englishmen the moment they entered the country of their native allegiance. 

The earliest reaction apparently favored the first alternative. Before the 
Constitution was adopted, Maryland, Virginia and Delaware had stated 
that naturalized citizens of those States should henceforth be entitled to all 
the immunities, rights, and privileges of native-born subjects.1_ The com- 
plete equality of the two classes of citizens was also to be inferred from the 
fact that the passports issued to each were identical in form. In the Con- 
stitutional Convention of 1787 no discrimination was suggested, and the new 
government accepted the policy of the States with regard to passports. 
Jefferson wrote in 1803 that merchants “settled and made citizens . . . are 
citizens to every purpose of commerce, and not to be distinguished in our 
proceedings from natives.” 

The impressment controversy first brought to light the practical difficulties 
involved in this procedure. England, refusing to admit that the naturaliza- 
tion of native-born Englishmen by a foreign government in any way affected 
their relationship to herself, considered English-born naturalized Americans 
as liable to impressment as any Englishmen, when found on English territory 
or in private vessels on the high seas. The impressing officers, to be sure, did 
not always confine their activities to Americans who were British born, but 


1 The laws are printed in part in House Document No. 326, 59th Cong., 2d Sess., pp. 8, 9. 
2 Tbid., p. 9. 3 Ibid. 
‘Jefferson to Gallatin, July 12, 1803. Writings of Albert Gallatin (H. Adams, editor, 
Philadelphia, 1879), Vol. I, p. 128. 
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the British Government never claimed the right to impress native Americans 
and it restored them, often tardily, upon satisfactory proof of their nativity. 

This situation led to what was apparently the first suggestion by an 
American for a discrimination between the two classes of citizens. William 
Knox, the American consul in Dublin, finding his attempts to secure the 
release of impressed naturalized Americans to be unavailing, urged the State 
Department to forbid the employment of such Americans in ships sailing 
to British ports.5 Since, however, no provision was included for protection 
on the high seas, the suggestion must have proved inadequate from the be- 
ginning, and there is no indication that the State Department seriously con- 
sidered it. In its place, Thomas Jefferson proposed to the British Govern- 
ment that “the vessel being American shall be evidence that the seamen on 
board her are such.” To meet the obvious answer that American ships would 
thus become asylums for deserting British seamen, he added that the number 
of men to be protected by a vessel should be limited by its tonnage. Such 
a plan offered the advantage of keeping adequate crews on American ships,’ 
but as it did not take from British deserters their haven of refuge, the British 
Government summarily rejected it. This proposal, of course, rather ignored 
the question of citizenship than solved it. 

The four years of controversy which followed Jefferson’s suggestion were 
climaxed by the first American concession to the English position. In 1796, 
Thomas Pinckney, the American Minister to England, in a note which cate- 
gorically denied the right of England to impress from American vessels on 
the high seas, finally recognized that in British ports the British Government 
could enforce whatever law it wished.6 Under the situation then existing 
this could only mean that British-born naturalized Americans would no 
longer receive American protection if impressed on British soil. When, 
however, the British Foreign Minister, George Grenville, in his reply sug- 
gested an agreement which involved a formal and official differentiation be- 
tween native and naturalized Americans, Pinckney did not deign an answer.® 


5 Knox to Jefferson, Jan. 17, 1792. Consular Correspondence, Dublin, Vol. I. He also 
suggested that the American Government order American captains upon landing in England 
to take their crews before a British magistrate and have them swear to their American 
citizenship. A year earlier, Feb. 26, 1791, Joshua Johnson, Consul at London, had advo- 
cated requiring American captains to carry a list of their crews with particulars as to age, 
place of nativity, residence, etc., which should be deposited with the American consul 
while the ship remained in a foreign port. There were other details included in the plan, but 
it would not have helped British-born naturalized Americans when in England. Fora fuller 
account see Zimmerman, J. F., Impressment of American Seamen (New York, 1925), p. 52. 

6 Jefferson to Pinckney, June 11, 1792. American State Papers, Foreign Relations, Vol. 
III, p. 574. (Hereafter cited A.S.P.F.R.) 

7 There were complaints that the impressing officers sometimes left the ships shorthanded 
at sea. 

8 Pinckney to Grenville, June 16, 1796. Foreign Office Manuscripts 5/16. (Hereafter 
cited F.O.) 

* Grenville to Pinckney, July 17, 1796. F.O. 5/16. 


t 
a 
Cl 
B 
c] 
Je 
tr 


— 


ATTITUDE TOWARD NATURALIZED AMERICANS ABROAD 649 


As time passed, the sentiment in favor of equal treatment of the two 
classes of citizens which had characterized the earlier years of the decade 
in America seems to have gradually lessened. It became the hope of some 
Americans that the whole impressment question might be settled by a care- 
ful regulation of the seamen who sailed American ships. They felt that 
if England could be convinced that British seamen would be excluded and 
that only American citizens, furnished with carefully authenticated certifi- 
cates, would be allowed in the American merchant service, England might 
give up the practice which was continually causing trouble. To this end 
a law providing means whereby American seamen could acquire certificates 
of citizenship from properly authorized officials and directing the President 
to appoint two agents to work for the release of impressed Americans, was 
passed. In the Senate debates on the law the three sources of American 
citizenship, birth within the country, residence within the country at the 
time of the Treaty of 1783, and naturalization under the laws of Congress 
were emphasized.!° Since England recognized the first two of these and 
refused to recognize the third when natives of England were concerned, the 
Senate stipulated that three types of certificates should be issued, one for 
each of the three classes of citizens. Such a differentiation, however, met 
with such vigorous opposition in the House that, in the end, one type of 
certificate was authorized for all citizens." 

A year later the British Minister to the United States, Robert Liston, 
reported “the well informed and dispassionate men” in America as readily 
admitting that the privileges of adopted citizens should not be extended 
beyond the limits of the jurisdiction of the Federal Government.!2 He 
added, however, that such men constituted but a small minority of the 
population and that “the mass of the people” would not allow any American 
Government to adopt such a policy. 

Liston’s “well informed and dispassionate” men certainly did not include 
the Adamses, father and son. Shortly after the Leopard’s attack on the 
Chesapeake in 1807, the King issued a proclamation recalling to England 
all British-born seamen located in foreign lands or serving in foreign ships. 
The proclamation specifically stated that foreign naturalization could not 
change the relationship of such seamen to Great Britain, and it ordered 
British naval officers to impress all those found in foreign vessels. It de- 
celared, in addition, that subjects who failed to return would be guilty of 
contempt and liable to be punished therefor.'* This proclamation, wrote 
John Quincy Adams, gave “a new and darker complexion to our old con- 
troversies on that subject.” The assumption that the American laws of 


10 Annals of Congress, 4th Cong., Ist Sess., col. 811. 

11 Jbid., col. 1423. For the law itself see U. 8. Statutes at Large, Vol. I, p. 477. 
12 Liston to Grenville, Oct. 28, 1797. F.O. 5/18. 

18 The London Gazette, Oct. 17 to Oct. 20, 1807, pp. 1393-1394. 
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naturalization could be thus annulled, he urged, ought not to be suffered 
even if a stand against it meant immediate war.’ 

Old John Adams indignantly protested that no principle of law supported 
the right claimed by the King and that the laws of England had no more 
binding force on board American ships than had the laws of China or Japan. 
He believed that in naturalizing foreigners the government contracted “to 
support and defend them” and that it was bound to fulfill this contract.'° 

Sentiments such as these were frequently echoed by the leading Jefferso- 
nians during the years before the War of 1812. In a conference with Secre- 
tary of State Madison, George Henry Rose, the special agent sent from 
England to settle the Chesapeake affair, demanded a disavowal of the con- 
duct of Commodore Barron, the commander of the Chesapeake, for refusing 
to discharge the seamen claimed by the British. According to Rose’s report, 
Madison replied that “the United States would on no account consent to 
discharge, nor could they indeed, such natural born British subjects as are 
duly naturalized here, while serving within their ships of war within their 
jurisdictional limits.”16 To the doctrine thus enunciated, Smith and 
Monroe, Madison’s successors in the State Department, rigidly clung, in 
spite of an opposition which gradually grew in power as the war clouds 
thickened." 

Violently opposed to the foreign policy of the Republican administration 
with its cornerstone of friendship for France, the majority of the leaders of 
the Federalist party saw eye to eye with England on the question of citizen- 
ship. In December, 1809, a series of letters was published by “a good citizen 
who is not to be overcome by clamor or abashed by the audacity of the 
French partisans.” In commenting on the Chesapeake affair the “good 
citizen” wrote: 


As to the question of naturalization, we apprehend that whatever may 
be the facility which it suits our navy to give to the reception of itinerant 
seamen or landsmen from other services, we should never persuade other 
powers to give up the right of enforcing the allegiance of such persons, 
which can in no case consistently with the most approved principles 
of public law be foresworn.?® 


“4 To John Adams. Dec. 27, 1807. Writings of John Quincy Adams (W. C. Ford, ed., 
New York, 1914), Vol. III, p. 169. 

16 A letter to the Boston Patriot dated Jan. 9, 1809. Adams, C. F., Works of John Adams 
(Boston, 1854), Vol. IX, p. 315. 

18 Rose to Canning, Feb. 6, 1808. F.O. 5/56. A part of this document is printed in 
Henry Adams, History of the United States, Vol. IV, p. 188. 

17 See Smith to Pinckney, Nov. 23, 1809, A.S.P.F.R., Vol. III, p. 321; also Monroe to Fos- 
ter, May 30, 1812, printed in Moore, J. B., Digest of International Law (Washington, 1906), 
Yol. III, p. 563. 

18 A copy of these letters is to be found in Dispatches and Official Papers Relating to the 
United States. F.O. 353/57. Asimilar opinion was expressed in a letter to the Boston Sen- 
tinel of Feb. 4, 1804. 
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Remarkable evidence of this sentiment is to be found in a letter of advice 
to the British Government from the New England Federalist, Jonathan 
Trumbull.2® Trumbull began: 

The naturalization by the United States of America of British seamen, 
and the assumed right of protecting such naturalized seamen by the 
American Flag, has already produced the most serious evils; and under 
the management of an artful party in that country, hostile to this 


[Trumbull was in England at the time], threatens to be the inevitable 
means of producing a war. 


Such protection of deserting subjects by a foreign Power, Trumbull ad- 
mitted, was an affront not easily to be borne, and yet, the only remedy so far 
applied, impressment, had served merely to increase the trouble. The simi- 
larity in language and manners made it almost impossible for the British 
to avoid the occasional taking of native Americans, and this, in turn, excited 
the indignation of all parties in America. Hence, arose the difficulty of a 
negotiation on the subject, which, although repeatedly attempted, had always 
been without effect. 

Declaring that his sole purpose was to prevent the war which he felt the 
Jeffersonians were trying to bring about, he suggested a plan which he 
believed would end all of the difficulties occasioned by impressment. The 
plan required, first, the issuance of an Order in Council forbidding any im- 
pressment on American ships. British officers entering them to ascertain 
their character and cargo should merely examine the muster roll of the crew. 
If the officers believed that there were natural-born British subjects on board, 
the vessel was to be sent to the nearest port in which there was an established 
court of Admiralty jurisdiction. The court should conduct a judicial ex- 
amination into the national character of the persons suspected. If they 
were found to be British subjects they were to be detained and the ship freed. 
The courts should be ordered to act with all the speed consistent with the 
accurate investigation and decision of such cases. To make the law perfectly 
clear, the King should publicly proclaim that the term “British subjects” 
included all persons who had migrated to the United States from any part 
of the British Dominions since the Treaty of 1783 and who had been natural- 
ized there under whatever form. 

Trumbull explained that the first part of the plan was calculated to 
silence the clamors on impressment which had contributed more than any 
and perhaps all other causes to irritate the feelings of well-meaning men in 
America. The second part was to appeal to the interests of the American 
merchants and make them the instruments for carrying it into effect. He 
thought that after the publication of the order no merchant would send a 
ship to sea without a careful examination of the crew, since the doubtful 
character of one member might subject his ship to detention and the ruin 
of her cargo. In consequence, naturalized seamen would be compelled to 


18 Trumbull to Liston, July 21, 1811. F.O. 5/82. 
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leave the United States for lack of work and would return to their native 
country. The plan also possessed the advantage of requiring no negotiation 
whatsoever. It could be put into effect at once. 

In conclusion, Trumbull urged that even if it was too late to prevent a 
war, the order should still be issued, for it might be the cause of driving out 
the unfriendly administration in the United States and thus shortening the 
war. The people of America, he declared, had “no wish to spend their blood 
and money in the defense or protection of naturalized seamen,” but the 
leaders of the party hostile to England had artfully confounded the natural- 
ized with the native seamen, the intentional impressment of whom had 
always been disavowed by Great Britain. 

Liston, the recipient of the letter, turned it over to the then Foreign Min- 
ister Wellesley with the remark that while the ruling party in America would 
probably object to the remedy, it had received the approbation of others 
“natives of the northern states, Gentlemen of weight and property, who are 
engaged in commerce, and well informed of the sentiments of their country- 
men.” 2° 

How America would have reacted to this plan had it been carried out as 
Trumbull recommended, is a question difficult to answer. There were many 
people, including the leaders of the government at Washington, who would 
have indignantly refused to acquiesce in such a distinction between natural- 
ized and native citizens. There were others, however, especially in New 
England, where the common law principle of indelible allegiance was gen- 
erally held, who would have accepted it as a fair and equitable solution of 
the problem. War might have come anyway, since there were reasons for it 
in addition to impressment, but Trumbull was undoubtedly right in prophe- 
sying that it would meet with a large amount of opposition. Whether the 
promulgation of such an Order in Council would have created an opposition 
appreciably more powerful than that which did exist, and whether it would 
have led to a different result at the Hartford Convention, will always be a 
matter of doubt, for Wellesley quietly pigeon-holed Trumbull’s well-meant 
suggestion. 

The war which followed led to a speedy change in the attitude of leading 
Jeffersonians toward naturalized Americans. Early in the peace moves 
which started almost as soon as the war began, Jonathan Russell, the Ameri- 
can Chargé d’affaires in London, suggested an arrangement under the terms 
of which the United States was to pass a law prohibiting the employment of 
native subjects of Great Britain, “excepting such only as had already been 
naturalized,” on board American public or private ships. England, in 
return, was to discontinue the impressment of seamen from American vessels. 
In this fashion, he believed, questions concerning the future effect of natural- 
ization might be obviated.?! 


20 Liston to Wellesley, July 23, 1811. F.O. 5/82. 
21 Russell to Monroe, Sept. 17, 1812. A.S.P.F.R., Vol. III, p. 594. 
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Castlereagh, who had replaced Wellesley as Foreign Minister, was not 
impressed by the proposition, and Hamilton, an Under Secretary of State, 
asked if the United States would deliver up to the British authorities native 
British seamen who had been naturalized in America. Such a proceeding, 
Russell replied, would be disgraceful to America and of no use to Great 
Britain since the realization that if he became a naturalized American he 
would have to give up his professional occupation would prevent British 
seamen from seeking American citizenship.” 

Russell realized that his instructions authorized no such offer, but he ex- 
plained to Monroe that he did not think that it overstepped the spirit of his 
instructions and it afforded an excellent test of the disposition of the 
British Government. Since the offer was not accepted, Monroe was not 
called upon to express an opinion in regard to it, and there is no record that 
he did so. Seven months later, however, he was to adopt the plan as his 
own. 

The conversion of the administration to a policy of discrimination against 
naturalized citizens followed that of Russell by easy stages. To meet the 
situation caused by the failure of the peace moves, the early reverses of the 
war, and the opposition of the Federalist minority, the Foreign Affairs Com- 
mittee of the House recommended on January 29, 1813, a law forbidding 
the employment on American ships of any one but native citizens of the 
United States and naturalized citizens who could show a copy of the act 
whereby they had been naturalized.28 The prohibition was to go into effect 
at the termination of the war, and it was hoped that it would be considered 
a satisfactory substitute for impressment by England. It was also hoped 
that the renunciation of the right to protect foreigners in American ships on 
the high seas would win over the Federalists to the support of the war. The 
bill provided, in addition, that it should apply only to the subjects of nations 
which prohibited the employment of American seamen in their ships, and 
that no person was to be naturalized who had not resided in the United States 
five years “without being at any time during the said five years, out of the 
territory of the United States.” 24 On March 3, 1813, after a debate center- 
ing largely upon the rights and privileges of naturalized citizens, the bill 
became a law.?5 

Four days later Russia’s offer to mediate a peace between England and 
America arrived. To Madison, faced with a powerful enemy abroad, with 
an empty treasury, military ineptitude, and a divided country at home, it 
was more than welcome. With almost undue haste, he accepted it and 
appointed his negotiators. Their instructions, dated April 15, 1813, reflect 
his eagerness for a settlement even at the expense of a discrimination against 
one class of American citizens. It was suggested in the first place that re- 
straints might be imposed by each nation on the naturalization of the seamen 


2 A.S.P.F.R., Vol. III, p. 595., % Annals of Congress, 12th Cong., 2d Sess., col. 937. 
*4 Tbid., col. 939. 25 Thid., cols. 960-1055. 
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of the other and that each nation then exclude from its marine the seamen of 
the other who were not naturalized. As an alternative, the administration 
proposed a plan similar to that suggested by Russell during the previous 
September.” Each plan was contingent upon the renunciation of the right 
claimed by the British to impress from American ships. 

To the objection that the latter proposal would unlawfully abridge the 
rights of naturalized citizens, Monroe, Secretary of State, answered: 


In naturalizing foreigners, the United States may prescribe the limit 
to which their privileges shall extend. If it is made a condition that no 
native British subject, who may hereafter become a citizen, shall be 
employed in our public or private ships their exclusion will violate no 
right. Those who might become citizens afterwards, would acquire 
the right subject to that condition and would be bound by it.?? 

That the opposition to the theory of the equality of both classes of citi- 
zens was becoming more vocal is also indicated in these instructions. Some 
people were contending, stated Monroe, that the complete rights of American 
citizenship granted to naturalized Americans in America did not extend 
beyond the limits of the country, that a naturalized citizen was a citizen 
in a qualified sense only.2® Monroe himself did not entirely repudiate this 
doctrine. He wrote that if it were true in any case it was less applicable to 
the United States than to any other Power, for the United States had done 
all that it could to invest the adopted citizen with the full rights of the 
native.?® 

In New England, where the war which was being fought in part in defense 
of naturalized citizens on the high seas was decidedly unpopular, the sentiment 
seems to have been almost universally in favor of discrimination.2° The 
famous Hartford Convention even recommended an amendment to the Con- 
stitution rendering naturalized citizens of the United States ineligible to 
membership in the Senate and House of Representatives and incapable of 
holding civil office under the authority of the United States.* 

Since the peace treaty which was drawn up finally at Ghent failed to 
settle or even mention the vexed question of impressment, Madison continued 
to seek a solution. In a message to Congress on February 25, 1815, he 
recommended the enactment of a law confining American shipping to native 
American citizens and to foreign born persons who were already naturalized 
at the time of its passage.22 The suggestion involved, of course, a substan- 


*¢ Monroe to Gallatin, Adams, Bayard. A.S.P.F.R., Vol. III, p. 696. 

27 Ibid. 28 29 Ibid. 

*° See, for example, the pamphlet by A New England Farmer (John Lowell), Mr. Madison’s 
War (New York, 1812), and the Report of the Committee of the House of Representatives of 
Massachusetts on the Subject of Impressed Seamen (Boston, 1813). 

*t Macdonald, W., Select Documents Illustrative of the History of the United States, 1776- 
1861 (New York, 1898), p. 207. 

* Richardson, J. D., A Compilation of the Messages and Papers of the Presidents (Wash- 
ington, 1896), Vol. I, p. 555. 
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tial limitation of the rights of Americans naturalized after its passage, since 
it restricted their occupations to such as could be engaged in on land. While 
it was not in a technical sense a repudiation of the stand for equality of 
privilege between native and naturalized citizens which the administration 
had held before the war, it was substantially a retreat from that position. 
As had been pointed out in 1813, it was probably true that the United States 
in naturalizing foreigners could prescribe the limit to which their privileges 
should extend,** but it was also true that previous to the grave crisis devel- 
oped by the war, the American Government had refused even to consider 
such limitations. That they should have been proposed in the face of mili- 
tary reverses and the danger of serious civil disorganization is understand- 
able. That they should have been proposed when the danger was passed 
and with no provision for a quid pro quo seems less defensible. Although 
the recommendation failed of enactment,** it was not until Henry Clay 
became its head that the State Department ceased to indicate its willingness 
to sacrifice certain of the privileges originally granted to naturalized citi- 
zens, in order to bring to an end a practice, the illegality of which it had 
always maintained.*® 

As Secretary of State, John Quincy Adams quickly found himself faced 
with problems raised by naturalized Americans in foreign countries. 
Thomas Pinckney, after long controversy, had finally admitted the right 
of a foreign nation to the services of its native citizens who had been natural- 
ized in the United States, if they were found within its jurisdiction. Adams 
now went beyond the position of Pinckney by conceding that in any foreign 

% On the other hand, an unsigned and undated account of the impressment controversy 
which was prepared a short time later for the State Department, had this to say concerning 
the idea: ‘‘As such a stipulation would, by abridging the rights of citizens, have conflicted 
with existing laws, and perhaps the Constitution of the United States, it is doubtful whether 
it could legally have been adopted; and a similar doubt may be entertained of the propriety 
of the authority given in 1813 to the American commissioners to stipulate that no British 
sailors should thereafter be naturalized.”’ This account is to be found in the Miscellaneous 
Documents of the Bureau of Indexes and Archives of the State Department. 

4 On March 1, 1815, the House Committee on Foreign Affairs reported that the consider- 
ation of the President’s recommendation should be postponed until the next session. An- 
nals of Congress, 13th Cong., 3d Sess., col. 1255. On March 7, 1816, the Foreign Relations 
Committee of the Senate reported adversely on the recommendation. Annals of Congress, 
14th Cong., 1st Sess., col. 172. 

% On May 21, 1816, Monroe, Secretary of State, instructed John Quincy Adams, Minister 
to Great Britain, to propose a treaty stipulating that ‘‘neither party shall employ in its naval 
or merchant service, native citizens or subjects of the other, with the exception of those al- 
ready naturalized, of whom there are very few in the United States.” U.S. Dept. of State, 
Instructions, United States Ministers, Vol. VIII, p. 62. The negotiations initiated by this 
proposal went on intermittently until April, 1818, when they were finally dropped. Al- 
though John Quincy Adams, as Secretary of State, did not approve of the principles involved 
(See Memoirs of John Quincy Adams, Vol. IV, pp. 146-149), Richard Rush, the new Minister 
to Great Britain, made substantially the same offer on June 20, 1818. Memorandum to the 
British Government, F.O. 5/137. The amendments which the British proposed proved 
unacceptable and again no agreement was arrived at. 
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country the status of a naturalized American might be different from that 
of a native. In 1818 he declined to extend protection to one Filippi, a 
naturalized Italian who had left the United States and established himself 
in Tunis. Adams decided that 


without recurring to the litigious question, how far his rights as a 
citizen might be affected in the judicial tribunals of this country, by such a 
long and continued absence following almost immediately after his 
naturalization, it must be obvious that the obligation of the United 
States to protect and defend the interests of such a person, in controver- 
sies originating in foreign countries, and against the rights of their 
jurisdiction, cannot be supposed to bind them to the same extent at 
which it might be proper to interpose in behalf of our resident or native 
citizens.¢ 
Such a doctrine found little sympathy in the democratic West. Conse- 
quently, when a representative of that section moved into the State Depart- 
ment, there was a change in policy. To Henry Clay must be credited as 
strong a statement on the rights of naturalized Americans abroad as can 
be found in the whole range of American diplomatic history. Since, how- 
ever, his statement dealt with the impressment controversy, which was by 
that time merely a smoldering issue, it received comparatively little atten- 
tion. In a communication to the American Minister to England, Albert 
Gallatin, Clay wrote that, according to American principles, 


the obligations of a naturalized citizen to his primitive Sovereign are 
annulled, and he becomes bound only to his adopted Sovereign, by the 
act of naturalization, and when the process of naturalization is once 
performed in the United States, the rights of the adopted citizen, so 
far as foreign nations are concerned, are deemed and held to be every- 
where, on the ocean and on the land, the same as those of a native born 
citizen.87 
In speaking directly of impressment, Clay went still further and announced 
his view of the rights of British-born naturalized Americans in England 
itself: 
When they are once naturalized, having acquired the rights of Amer- 
ican Citizens, we deny that they can be lawfully impressed under British 


authority, anywhere, on land or at sea, in British territorial jurisdiction 
or out of it.38 


Although the universal military service laws of the continental countries, 
plus the largely increased emigration to the United States, made the issue 
one of increasing importance, the succeeding Secretaries of State, owing to 
their different political traditions and environment, failed to agree on the 
policy to be followed. As a result, from 1830 to 1860 the United States 
shifted from one policy to the other and back with such facility and speed 


* Moore, J. B., Digest of International Law, Vol. III, pp. 735-736. 
37 Dated June 19, 1826. Instructions, United States Ministers, Vol. XI, pp. 94-95. 
88 Tbid., p. 95. 
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that the status of the naturalized American returning to his native country 
was always somewhat in doubt.®® 

An indication of the problems which were to arise appeared in 1833. 
Luder Lubkin had violated the laws of his native country, Hanover, when 
he emigrated to the United States in 1816 without a certificate of permission 
from the magistrate of the town of his birth.° As a result, when he failed 
to report for military service at the proper time, he was, under the law, con- 
demned to six years of service if apprehended within the confines of Hanover. 
After his naturalization in America, he returned to Hanover, where he was 
promptly arrested. The American consul at once made a formal demand 
for his release and a correspondence of several weeks’ duration followed. 

The Hanoverian authorities finally offered to free Lubkin from the six 
years of service and to allow him to leave the country if he was willing and 
able to furnish a man to serve for him and to indemnify the young man, 
who, because of his absence, had been obliged to take his place in the army. 
They added, however, that it was Lubkin’s advanced age rather than his 
naturalization in America that led to their offer, since he could in no way 
escape his obligations under the laws of his native State by gaining admission 
as a citizen in some other State. The conditions were acceptable to Lubkin 
and the incident was closed. In consequence, nothing was decided. The 
American consul had asserted an extreme claim, the Hanoverians had re- 
jected it, and the Secretary of State, McLane, had not been obliged to utter 


a word. The next time a similar situation arose a new secretary was in 
office. 


John Forsyth, who assumed control of the State Department in 1835, ap- 
parently came into office with no definite ideas on the subject of citizenship. 
When he was asked by two naturalized Americans whether or not they would 
be required to perform military service if they returned to their native 
country, he replied that it would depend upon the laws of the country, “and 
upon circumstances [on] which this department is unwilling to express an 
opinion in anticipation.”*1 The American Minister to Prussia, Henry 
Wheaton, seems to have taken the matter into his own hands five years later 
when he declared to a Prussian-born naturalized American who had been 
forced into the military service of Prussia: 


Had you remained in the United States or visited any other foreign 
country (except Prussia) on your lawful business, you would have been 
protected by the American authorities, at home and abroad, in the en- 
joyment of all your rights and privileges as a naturalized citizen of the 


3° The most satisfactory treatment of this subject in print is the sketchy chapter in Moore, 
J. B., Principles of American Diplomacy (New York, 1918), Chap. VII. 

“© The account of this controversy was taken from a despatch, accompanied by voluminous 
enclosures, from Consul Cuthbert to McLane, Secretary of State, Aug. 16, 1833. Consular 
Correspondence, Hamburg, Vol. IV. 

“ Forsyth to Strobecker, April 15, 1835. U.S. Dept. of State, Domestic Letters, Vol. 
XXVII, p. 310. 
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United States. But, having returned to the country of your birth, your 
native domicile and national character revert, (so long as you remain 
in Prussian dominions) and you are bound, in all respects, to obey the 
laws exactly as if you had not emigrated. 


Such a doctrine was not only in flat contradiction to that of Henry Clay, 
but it was also an affirmation of the doctrine of England and the continent, 
a doctrine based on the principle of perpetual allegiance. It did, however, 
establish the policy which the State Department followed through the first 
Secretaryship of Daniel Webster 4? and until James Buchanan took control 
of foreign affairs in the cabinet of James K. Polk. 

Buchanan had come a long way since making the Fourth of July address 
at Lancaster, Pennsylvania, in 1815, in which he had denounced the War of 
1812 as a contest “to determine an abstract question of the law of nations, 
concerning which, an opinion different from that of our administration, was 
held by all Europe, to decide whether a man could expatriate himself or 
not.” 4 The growing power of the hyphenated vote made expatriation no 
longer an abstract right to him. Many members of the Democratic party 
were men who had exercised that right in so far as they were able and who 
had been naturalized in the United States. Since Pennsylvania had always 
been one of the favorite places of settlement for immigrants, toleration was 
a natural attribute of Pennsylvania politicians. On December 6, 1843, 
Buchanan wrote to the German-American Democrats of Pennsylvania, 


. . . I hail my German fellow citizens as brethren. I have ever been 
of the opinion that after we receive a native of any foreign country 
into our family and naturalize him as a citizen, he ought to enjoy in fact 
as he does in law the same privileges as if he had been born in the coun- 
try. He ought neither to ask more or be satisfied with less.** 


As head of the State Department, Buchanan quickly shelved the doctrine 
enunciated by Wheaton. In answer to an inquiry, he informed a natural- 
ized American that the fact of his having become a citizen of the United 
States had the effect of entitling him “to the same protection from their 
Government, that a native citizen would receive.” *® 

Such a policy was bound to cause trouble. Many naturalized Americans 
had departed from their native countries without the proper emigration 
certificates or with certain military service requirements unfulfilled, and 


“2 Wheaton to J. P. Knoche, July 24, 1840. Enclosed in Wheaton to Forsyth, July 29, 
1840. Despatches, Prussia, Vol. II. 

** Webster wrote on March 21, 1843, “The Government of the United States have no 
power to extend protection to naturalized citizens who voluntarily return to their country.” 
Domestic Letters, Vol. XX XIII, p. 117. 

“ Moore, J. B., Works of James Buchanan (Philadelphia, 1908-1911), Vol. I, p. 4. 

* Buchanan Manuscripts, Pennsylvania State Historical Society, Letters and Drafts, 
1813-1852. 

** Buchanan to I. D. D. Rosset, Nov. 25, 1845. Domestic Letters, Vol. XXXV, p. 330. 
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they now expected the protection of the American Government when they 
placed themselves once more within the jurisdiction of their former rulers. 
Others had come from countries which maintained that no action of a foreign 
government could affect the relationship between them and their native 
subjects. The countless controversies in which his policy embroiled him 
quickly led Buchanan to adopt the practice of advising naturalized citizens 
that while the government would do whatever it could for them if they were 
detained in their native land, it could not prevent them from suffering much 
inconvenience, and that on the whole it would be better, if possible, to stay 
in the United States.** 

The return of Webster to the Department of State in the administration 
of Millard Fillmore brought another reversal in policy. Webster agreed with 
Wheaton that protection should be furnished native and naturalized citizens 
alike except when the latter were within the limits of their former alle- 
giance.*® In consequence, American Ministers made their interpositions for 
naturalized Americans forced to serve in European armies in the form of 
requests for favors rather than demands of right.*® 

The situation led the Secretary of the American Legation at Berlin, F. 8. 
Fay, to make the apt suggestion, unfortunately not followed for sixteen years, 
that an agreement be negotiated under which naturalized citizens, after a 
certain period of residence, could return to their native country without 
being held liable to military duty.5° D.D. Barnard, who became Minister 
to Prussia in 1852, interpreted the Wheaton doctrine to apply in cases where 
the emigrant resumed his domicile in his native country, but thought it 
should not apply when the emigrant was merely a traveler or visiting the 
country for a casual or temporary purpose.*! On this ground, he interposed 
on several occasions when naturalized Americans were involved. In addi- 
tion, he declared his intention of bringing the Prussian Government to a 
friendly arrangement in the matter, by which, whatever theories it might 
maintain, it would practically cease to offer annoyances to American citizens 
in such circumstances.®2 His negotiations, however, were unsuccessful and 
naturalized Americans continued to be forced to serve in the army. 

The policy of Webster was followed by his two immediate successors in 
the State Department, Edward Everett and William L. Marcy. The latter, 
who took office as a result of the Democratic victory of 1852, promptly found 
himself in opposition to Buchanan, the new Minister to England, on the 
question. Buchanan urged that in regard to naturalized citizens the govern- 

*’ Buchanan to Huesman, March 10, 1847. Domestic Letters, Vol. XXXVI, p. 200. 

‘8 For letters to naturalized Americans explaining this position see Domestic Letters, Vol. 
XI, p. 254, and Senate Executive Document, No. 38, 36th Cong., Ist Sess., p. 55. 

“* For example, see Fay’s note to Minister of Hanover, May 8, 1852. Copy enclosed in 
Fay to Webster, May 15, 1852. Despatches, Prussia, Vol. VII. 

* Fay to Webster, May 15, 1852. Despatches, Prussia, Vol. VII. 


" Barnard to Webster, August 3, 1852. Despatches, Prussia, Vol. VIII. 
* Barnard to Webster, July 13, 1852. bid. 
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ment was bound by every principle of honor and national faith, whatever 
might be the consequences, to protect them to the same extent as though 
they were natives of the soil.5* Two months later, in the midst of some 
suggestions concerning passports, he exclaimed, referring to a hypothetical 
immigrant, “If naturalized, I would defend him against the world in arms.” 54 
While these notes in no way changed the policy of the State Department, 
they did serve to emphasize the policy which up to that time had been 
sponsored by Clay and Buchanan alone. 

As was to be expected, the latter’s election to the presidency in 1856 made 
this policy once more that of the government. Surrounding himself with a 
group of men who felt as keenly as he did on the question, Buchanan pro- 
ceeded to assert the doctrine of the complete equality of native and natural- 
ized citizens in unmistakable terms.5> In a long instruction to J. A. Wright, 
who had taken Barnard’s place in Prussia, Cass declared that the American 
Government was going to maintain and enforce its rights, especially when 
they concerned the personal security of its citizens “whether native born or 
naturalized.” 5* This meant, he added, that except in cases where a legally 
imposed obligation had actually existed at the time of the original emigration, 
naturalized Americans should not be compelled to serve in the army upon a 
return to their native country.5’ 

When the regency was inaugurated in Prussia, Cass attempted to negotiate 
an agreement on the rights of naturalized citizens. His failure seems to have 
rested lightly on his shoulders, for a few months later, in an instruction which 
reflected the spirit of the administration, he announced that a treaty was by 
no means indispensable since Prussia was only being asked to grant natu- 
ralized Americans their unquestionable rights.58 

This attitude of the Buchanan administration undoubtedly had its origin, 
in part at least, in the increasing horde of immigrants pouring into the United 
States during the middle years of the century. Clever politicians were quick 
to see the advantage of a sympathetic attitude toward the clannish new- 
comers, and before long a definite play was being made for their votes. It 
was a situation in which political expediency and democratic idealism joined 
hands in a union at which no one could look askance. 

The most important controversy arising from the government’s new policy 
centered about the case of Christian Ernst, a native of Hanover and a natu- 
ralized American. The laws of Hanover required that subjects leaving the 
State before they had been called on for military service, should be provided 
with a certificate of emigration issued by the proper authorities. Ernst emi- 


8s Buchanan to Marcy, Oct. 18, 1853. Despatches, England, Vol. LXV. 

5 Buchanan to Marcy, private, Dec. 22, 1853. Marcy Papers, Library of Congress. 

% This group included Lewis Cass, Secretary of State, Isaac Toucy, Secretary of the 
Navy, and Jeremiah Black, Attorney General. 

% Dated Dec. 10, 1858. Instructions, Prussia, Vol. XIV, p. 259. 

87 Tbid., p. 265. 

58 Dated Dec. 9, 1859. Ibid., p. 304. 
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grated before his military service was due but without the required certificate. 
In consequence, when, after his naturalization in the United States, he re- 
turned to Hanover, he was arrested and placed in the army. The Cabinet 
turned first to Attorney General Black for an opinion on the case. That 
opinion, which was not inappropriately dated July 4, 1859, stands as one of 
the most remarkable ever penned by an Attorney General. Black asserted 
that: 


A native and naturalized American may . . . go forth with equal 
security over every sea and through every land under heaven, including 
the country in which the latter was born. Either of them may be taken 
up for a debt contracted or a crime committed by himself, but both are 
absolutely free from all political obligations to every country but their 
own. They are both American citizens, and their exclusive allegiance is 
due to the Government of the United States.®® 


Black, of course, realized that Ernst was being held for a crime committed 
in his native country before his naturalization by the United States. He 
realized, in addition, that there were numerous and weighty precedents for 
the United States to maintain a hands-off policy in such cases.® These facts 
deterred him not at all. Basing his argument on the assertion that “public 
law must be paramount to local law in every case where local laws are in 
conflict,” and assuming that Ernst had broken a “municipal regulation” of 
Hanover, he reasoned: 


. . . the question will then arise whether the unlawfulness of his emi- 
gration makes his act of naturalization void as against the King of 
Hanover. I answer no, certainly not. He is an American citizen by 
our law; if he violated the law of Hanover which forbade him to transfer 
his allegiance to us, then the laws of the two countries are in conflict, 
and the law of nations steps in to decide the question upon principles 
and rules of its own. By the public law of the world we have the un- 
doubted right to naturalize a foreigner, whether his natural sovereign 
consented to his emigration or not. In my opinion, the Hanoverian 
government cannot justify the arrest of Mr. Ernst by showing that he 
emigrated contrary to the laws of that country, unless it can be proved 
that the original right of expatriation depends on the consent of the 
natural sovereign. This last proposition I am sure no man can estab- 
lish.®4 


The easy assumption of Black, offered without evidence or proof, that a 
municipal regulation long in force in a foreign country and acquiesced in by 
all other foreign nations was contrary to the public law of the time should 
have been in itself sufficient to discredit the opinion in the Cabinet. Added 
to this was the fact that neither the civilized nations of the world nor the 
recognized writers on international law had ever admitted or advocated the 
right of expatriation in complete disregard of sovereign authority and law. 

°° 9 Opinions Attorneys General, p. 360. 


6° See for example, 8 Opinions Attorneys General, pp. 139-169. 
61 9 Opinions Attorneys General, p. 363. 
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Black realized that he had overstated his case. He tried to keep the 
opinion out of print, but he allowed a “gentleman who had a deep political 
interest in the question” to read it, and it was promptly published far and 
wide.” For this he apologized to Buchanan “because it was not a paper for 
me to be at all proud of. . . . I felt more upon it than a man ought to feel 
on any public question. . . .” 

Fortified by this opinion and ignoring the fact that in his instructions of 
December 10, 1858, he had forbidden Wright to interfere in cases where “a 
legally imposed obligation had actually existed at the time of the original 
emigration,” Cass sent out a vigorous note of protest.6* Were it not for the 
fact that it was probably intended for readers in America as well as in 
Hanover it would be difficult indeed to explain. 

Although Ernst finally received a pardon, the Hanoverian officials retreated 
not an inch in the matter of the principles involved. The case merely fur- 
nished fresh evidence that serious trouble lay ahead if the United States did 
not either alter its policy or make some special arrangement with European 
Powers. Buchanan, in the face of these facts, declared: 


Our Government is bound to protect the rights of our naturalized 
citizens everywhere, to the same extent as though they had drawn their 
first breath in this country. We can recognize no distinction between 
our native and naturalized citizens.® 

Such was the situation when the Civil War broke out and gave the State 
Department more serious things to think about. Questions concerning the 
rights of naturalized Americans which arose in 1862 were deliberately 
shelved. The American Ministers were instructed to press no demands 
regarding such citizens so urgently as to irritate or alienate foreign countries.* 
A year later, as the recruiting for the Union Army fell off, Seward lost patience 
entirely with any naturalized Americans who might have gotten into trouble 
in foreign lands. He wrote on one occasion: 


Instances have occurred where Europeans who have become naturalized 
citizens of the United States have left the country when their services 
were required and returned to Europe to avoid needful military duty 
here, and then have invoked the protection of the United States to 
secure them from military duty there. Henceforth you will make no 
further applications in these military cases, without specific instruc- 
tions. 


Needless to say, there were no specific instructions issued while the war lasted. 
The end of the war saw a complete and final change of front. The influence 


2 Black to Buchanan, July 23, 1859. Buchanan Mss. *3 Ibid. 

“ Cass to Wright, July 8, 1859. Instructions, Prussia, Vol. XIV, p. 295. 

* This was part of his fourth annual message to Congress. Moore, J. B., Works of James 
Buchanan, Vol. XI, p. 28. 

8 Seward to Judd, Feb. 10, 1862. Instructions, Prussia, Vol. XIV, pp. 345-346. 

*? Seward to Judd, April 25, 1862. Jbid., p. 350. 

** Seward to Judd, March 7, 1863. Foreign Relations, 1863, Part 2, p. 940. 
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of the hyphenated vote had by that time become so strong that any politician 
advocating a differentiation either at home or abroad between native and 
naturalized citizens would have invited political disaster. The only solution 
to the situation lay in concluding agreements with various European Powers 
stipulating equality of treatment for both classes of citizens. Such agree- 
ments the State Department set out to negotiate. An account of its successes 
and failures, however, would make another and a longer story. Suffice it 
here to say that after nearly three quarters of a century of uncertainty and 
argument, of shifting doctrines and changing policies, the naturalized Ameri- 
can had definitely and finally achieved for himself a place of equal im- 
portance with the native citizen in the eyes of the American Government. 
He was not, to be sure, to receive on all occasions the same treatment from 
foreign Powers as did native Americans, but, in so far as it was able, his 
adopted country was to throw the mantle of its concern and protection over 
him when he wandered on foreign shores. 

* For a brief account of the negotiations leading to one of these agreements, see my 


article on the Anglo-American treaty of 1870 in the American Historical Review, Vol. 
XXXIX (July, 1934), pp. 663-681. 


SANCTIONS OF INTERNATIONAL COMMODITY AGREEMENTS 
By Payson 8. 


Assistant Professor of International Law, Harvard University 


Ever since Article 16, with its provisions for penalties against a violator, 
was inserted in the League of Nations Covenant, the term “sanctions” has 
been much to the fore in all discussions relating to international problems. 
The ranks of the internationally minded have been divided between those 
who favor the formal drafting and definite application of punitive measures 
against declared breakers of agreements and pacts, and those who inveigh 
against the feasibility of carrying over into the international arena the 
“policeman” ideas familiar to municipal or domestic law. The former school 
holds that only by adequate preparation in advance of swift and deadly 
sanctions can “bad-boy” nations be induced to keep the peace; while the 
latter group believes that the present international society is not yet ripe 
for such community tactics, that it is virtually impossible to distinguish 
“good” boys from “bad” ones, and that the difficulties of treating a whole 
nation as a criminal are almost insuperable. The problem ceased to be an 
academic one at the time of the Sino-Japanese and Chaco crises, in each of 
which the States of the world, both in the League and out, side-stepped the 
issue in one way or another, but during the Italo-Ethiopian affair, the matter 
became even more acute. It is not the purpose of this article to discuss the 
question of sanctions as it relates to the political entities comprising the 
euphemistically called “family of nations,” but it is proposed to examine 
the workings of agreements among economic or commercial bodies and to 
look into the ways in which those agreements are enforced or “sanctioned.” 

At first sight, it might appear to be an irrelevant task from the point of 
view of international sanctions in the political sense to probe into the 
functioning of industrial agreements, but it is believed that closer scrutiny 
will demonstrate that where national business groups, or governments con- 
trolling an industry, associate with one another in international understand- 
ings, particularly in cartels, the problems of enforcement will be very much 
akin to those arising in the political sphere. It is true that the objectives 
of any one cartel are limited as compared with the aim of a treaty like the 
Covenant, designed to preserve the peace of the world, but an industrial 
cartel, which may be roughly defined as an association or combination of 
producers or traders in a given industry from two or more countries, which 
aims at some degree of market control and regulation of competition, does 
strive to bring and to preserve peace between competing national interests. 
The notion of national self-interest may wreck a cartel as well as a League, 
and as cartels have existed as an international phenomenon for fifty years 
and more, it seems apparent that from the experience of such organizations, 
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some practical lessons may be learned by those interested in the cause of 
promoting a more stable international political order. Furthermore, na- 
tional business groups in their dealings with one another frequently act 
as nations do, making “war” on one another, e.g., a campaign of ruthless 
price-cutting between rival concerns, establishing a “balance of power” 
like that which exists in the world oil business, or going in for what amounts 
to an armed neutrality such as is found in the aluminum field where the 
Aluminum Company of America and the European Aluminum Cartel un- 
easily watch each other’s moves. Where rival commercial interests, often 
as intensely individualistic as those just mentioned, are brought together, 
as they have been at times in various cartels of short or long duration, the 
difficulties of keeping suspicious groups, each always on the alert for its 
own advantage, in the same harness have bearing upon the efforts of a league 
to maintain some degree of harmony among its members. It should be re- 
marked too, by way of emphasizing the significance of cartel activities for 
the political aspect of international organization, that some of the more 
powerful cartels are little empires in themselves, and that their decisions 
are often more important than those of “sovereign, political” entities like 
Holland, Denmark or Portugal. Further, there is the obvious fact that 
behind the antagonisms and feuds of commercial organizations, as well as 
behind the efforts to bring about coalition and cessation of hostilities, there 
are frequently powerful governmental forces; pressures operate in the reverse 
fashion too, so that with this well known connection between politics and 
economics in mind, it is all the more important to scrutinize what are 
usually classed as economic or industrial alliances for their implications for 
political agreements. 

“Trusts,” or highly integrated combinations under single management or 
control, are outside the scope of this study, for in them the problem of 
coercing or securing the codperation of separate national groups does not 
arise. Likewise, no attempt will be made to evaluate or analyze cartels 
from the purely economic point of view. The sole purpose is to determine 
the ways in which cartels have attempted to secure the obedience of the 
constituent parties, and to discover, if possible, the relative efficacy of the 
various sanctions or means of coercion which have been employed. 

The contrasts in the kinds of sanctions relied upon by cartels are con- 
siderable. Some, like the steel, carbide of calcium and incandescent lamp 
agreements, contain elaborate provisions for penalties and fines, while at 
the other extreme are to be found cartels like those in timber and the 1935 
one in copper which contain no mention of specific penalties for infringe- 
ment. Inasmuch as many cartel agreements are secret and as it is notorious 
that the records and actual results of operations are inaccessible in a great 
many instances, exact conclusions on the varieties and degree of usefulness 
of sanction measures are impossible to obtain. What is most essential to 
bear in mind, however, is that cartels are entered into out of reasons of 
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self-interest, that the strongest sanction, the most powerful inducement to 
remain in the cartel, is the fear of the loss of the benefits derived from the 
maintenance of the cartel, and that no agreement will long be kept if a 
member of the organization feels its own private interests to be seriously 
impaired. 

This seems elementary, but it is a point often neglected by those who 
place great reliance upon putting “teeth” into a pact, and the history of 
cartels shows all too plainly that simple self-interest, not a stern set of 
penalties, most frequently dictates the fate of a cartel. Let us examine 
the record, by way of illustrating, though it is impossible to do so exhaus- 
tively here, how cartel sanctions work out in practice. It must be under- 
stood that what is being considered are the inducements to members of a 
cartel to live up to the pact. These inducements are inherent explicitly or 
implicitly in the agreement establishing the cartel. Outside the scope of 
the argument are certain factors, primarily economic, which cause the down- 
fall of cartels, such as the unwise policies of the earlier tin and copper 
cartels in setting too high a price upon the metals supposedly under their 
control. Cartel management may err in judgment and so bring about 
conditions which tempt members to break away from a no longer justifiable 
alliance. Such a collapse of the market is a sanction for poor policy-making, 
but it is only with the penalties or losses, in one form or another, incurred 
by members who break the cartel bonds, with which this matter of sanctions 
is directly concerned. 

The forms which cartel sanctions take may be classified as follows: 
(1) financial penalties, (2) a central office to investigate infractions, to 
apply fines, to exert pressure, moral or otherwise, to give publicity to viola- 
tions, or to do all these or some combination of these, (3) a special court 
of arbitration before which claims may be brought by members, (4) govern- 
mental agencies to apply pressure or penalties, and (5) the moral sanction 
of good faith, of “gentlemanly understanding,” supported naturally by self- 
interest. The fifth type of sanction underlies all the others, of course, and 
very often is the sole support of the convention. Variations and combina- 
tions of these sanctions are used by the many different cartels, and the 
picture frequently is further complicated by the fact that governments 
themselves are parties to a cartel, which thus becomes virtually a treaty 
resting upon the pledged word of governments and the rules of international 
law in regard to observance. In the absence of a code of private interna- 
tional law, there is no special legal form pertaining to international cartels 
which, if they desire to acquire a legal status, must choose a domicile and 
comply with the regulations of the local corporation laws. Cartel agree- 
ments in general thus have no clearly defined legal status, ranging all the 
way from a formal treaty between States, like the mercury convention be- 
tween Spain and Italy, to a secret and unwritten understanding between 
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business men who may have “just happened” to meet at some spa or other 
for a few days of “vacation.” 

Because they all are formal provisions written into the cartel “contract” 
and because they are so often combined one with another, the first three 
sanction types will be discussed together. One of the most carefully and 
minutely drafted cartel agreements was the one in 1910—revived after the 
war—between the European producers of carbide of calcium. The conduct 
of the operations of the cartel was given over to a central committee, chosen 
annually by the participating producers, which had charge of the fixing of 
quotas, prices, supervision of sales, and which was authorized to exact fines 
as high as 50,000 francs for each violation of the agreement, such “illegalities” 
including direct sales or purchases, and refusal to supply prescribed informa- 
tion to the selling organizations. So far as can be determined, this cartel 
has functioned quite successfully. Another cartel containing stringent 
penalty provisions is the incandescent lamp cartel, established in 1925, 
which includes the world’s chief producers, including probably, though indi- 
rectly, the American General Electric Company. The cartel operates 
through a special organ, the Phoebus Company of Geneva, which maintains 
a large statistical organization for checking sales and compiling quotas. 
The penalties for exceeding these quotas are very high indeed, but the 
reason for the apparent stability of the cartel seems to lie not so much in 
the threat of definite penalties to be applied by the cartel organization as 
in the fact that the agreement calls for a mutual pooling of patents and 
trade secrets, with the result that the protection of patents and the other 
gains to be derived from adhering to the agreement, operate as a stronger 
coercive force than do the specific penalty stipulations. The international 
aniline dye convention, to which belong the German I. G. Farbenindustrie, 
the British Imperial Chemistries Industries and certain French and Swiss 
interests, contains an interesting illustration of the application of a penalty 
or sanction. Each member has a quota based on his average total deliveries 
over a three year period, but if anyone delivers more than his quota, he 
suffers the imposition of no money fine, but instead must take from those 
who had delivered less than their quotas the quantity which he had over- 
delivered at a price equivalent to what he had received. This dye entente 
also sets up a special arbitral tribunal to adjudicate disputes between 
members. 

A better known cartel, and one which had considerable political as well 
as economic importance, is the Franco-German potash accord, signed at Paris 
in 1926. This union of the great potash interests, which were severed by 
the cession of Alsace to France by the Treaty of Versailles, is a public act, 
rather than a regular industrial agreement, because the French State is a 
party to the cartel. The sequence of events leading up to the formation of 
this combine and the history of the urgent economic needs underlying its 
creation need not be related here, but certain articles of the agreement itself 
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are significant. In Article IX a commission of control composed of mem- 
bers chosen by the two parties is constituted to “examine the exactness of 
the declarations made by the two parties throughout the duration of the 
. contract” (the central office and publicity sanction). The article goes 
on to state that “if certain findings of the commission are not recognized 
by one of the parties, the latter has the right to demand a new investigation 
by . .. two persons chosen outside of the commission and who, in case of 
disagreement among themselves, shall have the right to designate a board 
of arbitration.” Further provision for arbitration is made in Article XII, 
which stipulates that in case of differences arising from the execution of the 
contract, resort shall not be made to any “ordinary tribunals” but to an 
arbitration committee of four members, two from each party, who shall 
appoint a fifth arbitrator. The last named, in case the arbitral board can- 
not agree upon a choice, is to be named by the president of the Permanent 
Court of Arbitration at The Hague. “In case of infraction duly established, 
the guilty party shall be called upon to pay a fine to the other party, the 
amount of which shall, at the maximum, be five times the value of the litiga- 
tion... .” These detailed articles do constitute an imposing sanction 
against a possible violator, but, as certain experts have suggested, the 
strongest sanction for the potash accord is economic necessity, the fear that 
a breach in the cartel wold result once more in ruinous competition.* 
Probably the most famous of the international cartels in recent history 
is the international steel compact formed in 1926 by French, German, Bel- 
gian and Luxemburg steel producers and hailed as inaugurating a new era 
of codperation between erstwhile enemies. This cartel was very carefully 
drawn after long negotiations, provided for a managing committee of repre- 
sentatives of the four groups to administer the accord, and arranged for a : 
system of fines and bonuses in regard to quotas. According to the original | 
scheme, a member group exceeding its quota had to pay $4 for every ton 
in excess of its allotment, while a group staying below its quota received a 
$2 bonus for every ton under its stipulated amount. Inasmuch as the Ger- 
man quota was made smaller than Germany’s potential capacity justified, 
in order to induce the French manufacturers to enter the entente, the 
Germans regularly exceeded their quota and in the first year of the cartel t 
i paid more than $10,000,000 in fines into the equalization fund, French pro- ( 
ducers receiving sizeable sums as a bonus for not fulfilling their quota. ‘ 
Quite naturally, the Germans chafed under an arrangement of this sort, i 


and during the ensuing years at the meeting of the managing committee, the 
quota figures were periodically revised in favor of the Germans, the penalty 


fine was reduced and the German disadvantage was to some extent over- i 
come. It was only with the greatest of difficulty that the cartel at times V 
was kept alive, its existence being particularly precarious when depression b 
prices and falling demand tended to drive the national groups into desperate d 


f i 1 Ogburn and Jaffe, Economic Development of Post-War France, pp. 576-580. . 
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competitive activities for what remained of the trade. As students of 
cartels have pointed out, a declining market tends to bring out the centrifu- 
gal forces always latent in a cartel and to dissolve the latter in a wild 
scramble for the meager business remaining, though toward the low point 
of a depression, desperate conditions often drive competitors to coalesce once 
more and to hold prices too high at the beginning of recovery. The steel 
cartel, however, was kept alive in an unstable fashion, with much revision 
of quotas and penalties, and usually without much enthusiasm on the part 
of the constituent members, and by 1934 had admitted Austrian, Czecho- 
slovak and Hungarian interests to membership (Hungary later resigned). 
In the summer of 1935, a deal long cherished in many steel quarters in Europe 
was finally consummated when the British steel producers joined the cartel. 
What is important here in the long and tortuous history of the steel cartel, 
however, is the fact that the imposition of fines did not greatly deter the 
German or other interests at times from going over their quotas, and that 
the really cohesive factor in the situation was not the specific penalties 
mentioned in the agreement, but the desire to maintain some measure of 
codperation in order to avoid the disastrous consequences of complete 
collapse. 

In this enumeration, which is meant to be suggestive rather than exhaus- 
tive or all-inclusive, there deserve to be mentioned one or two other cartels 
which employ central bureaus and penalties in order to keep possible recalci- 
trants in check. The international rail cartel of 1929 (IRMA), direct de- 
scendant of one of the oldest of the cartels, has a central committee in 
London with delegates from all national groups, which meets quarterly to 
fix prices and has a sliding scale of penalties for exports in excess of quotas, 
the fines at last report being ten shillings a ton for the first 37,000 tons and 
one pound a ton for excess tonnage above that limit. Likewise, the inter- 
national tube cartel fines its members rather heavily (from one pound to 
five pounds per ton) for excess exports. From all the information available, 
these cartels are working fairly smoothly, the penalty devices no doubt 
helping to maintain the quota allowances. 

In all the above mentioned cartels, however, the strongest sanction seems 
to be economic necessity, enlightened self-interest dictating that the pooling 
of patents, the prevention of deadly underselling, the orderly disposal of 
stocks, and the regulation of production bring greater benefits than would 
individual enterprise. Economists may differ as to the usefulness of cartels 
and may feel, as some do, that they are but an ephemeral and transitory 
phenomenon marking the way toward closer integration and trustification 
in industry; many cartels have broken down—zine is an example—for a 
variety of reasons, quite frequently, as with the relative failure of the Chad- 
bourne sugar plan, because the cartel is not inclusive enough. Where cartels 
do hold up, however, it is mainly because the members find it to their interest 
to continue their adherence, not because they dread any specific sanctions in 


670 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the cartel agreement. A further example of this point is found in the Euro- 
pean Aluminum Cartel, which has a central committee with headquarters 
in Paris (five French producers have joined with groups in other nations to 
form this accord), but which is kept together primarily out of fear of 
American competition. 

The fourth type of sanction is the distinctly governmental one. In this 
case, governments formally join with private interests in the making of the 
accord and help to guarantee its operation. In the potash agreement already 
mentioned, the French Government is a definite party, and government con- 
sent and secret support is frequently not lacking in some of the other cartels 
which outwardly look to be purely private affairs; but what is considered 
here is the case of the employment of the agencies of the State openly to 
bolster an agreement between private companies. The most noteworthy 
instance of this is doubtless to be found in the international tin agreement 
of 1931. In March of that year, the tin producers of Bolivia, The Nether- 
lands, East Indies, Malaya and Nigeria entered into a production restriction 
scheme. Siam joined in September, at which time the governments of the 
participating countries organized a tin pool, taking the cartel under their 
auspices. Responsibility for enforcement rests upon the governments, 
which have the machinery of the State at their disposal to coerce the private 
member producers. So far, the tin cartel, from the point of view of the 
producers, has been one of the most successful of the international cartels, 
partly because it has the backing of responsible and interested governments. 
The sanctions for the agreement rest, not in penalties to be applied by private 
agencies nor in the self-interest of private groups, but in the self-interest 
of governments, which also are under international legal responsibilities 
relating to treaty-making. The governmental sanction, though dependent 
upon the willingness of governments to conform to their obligations, as 
exemplified in tin, is indubitably an effective one. Self-interest, this time, 
of governments, is the driving sanction, however. 

A somewhat different type of governmental participation is apparent in 
a cartel like the mercury consortium, in which the Governments of Spain and 
Italy, each the actual owner of the producing mines within its territory, 
drew up an agreement in 1928, assigning quotas at a ratio of 55% for Spain 
and 45% for Italy. The consortium really constitutes an international treaty 
to which would apply the regular international law treaty sanctions, the 
most effective of which lies in the mutual advantages to be gained from the 
existence of the treaty arrangement. The growing tendency on the part of 
governments to intervene in the control and regulation of commodities is 
the natural result of earlier tariff policies and of the forces working for 
autarchy and the end of the “free market.” Japanese State control of 
camphor and Brazilian coffee “valorization” are old stories and not of con- 
cern here in that they do not involve international agreements, either public 
or private, but it is pertinent to call attention to the wheat and silver pacts 
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of 1933 in which the international trade in those commodities was regulated 
by treaties between States which did not actually have the ownership of 
the products, as in the mercury accord, but which undertook to control ex- 
ports and the disposal of stocks. Private producers in the signatory nations 
have less to do with the operation of the agreements than is the case in the 
tin cartel, but each State has its domestic agencies available to enforce the 
agreement against its own citizens, while the rules for international law 
treaty sanctions apply to the actual agreement between the countries. 
Neither the wheat nor silver pacts had any special provisions for penalties, 
reliance being placed upon good faith and self-interest. Where governments 
enter into the scene of industrial or commodity agreements, it is thus to be 
seen that really two sets of sanctions are involved, one consisting of the 
government’s own force upon its citizens, and the other consisting of the 
international treaty sanctions applying to States. 

Mr. Clark Foreman, in his The New Internationalism, has pointed out how 
the days of individualistic trade across national boundaries are waning and 
how more and more the nations are bargaining with one another as units. 
The more or less private international cartels are really cartels of cartels in 
most cases, the national producers coming together first before making alli- 
ances with similar foreign combinations. It is a case of national group 
bargaining with national group, and where governments enter in to take 
over the negotiations and to make or sponsor the accords, the picture is not 
changed except that what would have been a private compact between 
private persons becomes a public document, an international treaty. It is 
interesting to speculate that if private business comes to be almost entirely 
under State management,? then all cartel agreements will be treaties to 
which international law sanctions would be applicable, which means actually 
that public self-interest would be substituted for private. Meanwhile, on 
the legal side, the cartel picture is confused; some accords are purely private 
(many are so private that only a few individuals know of their existence! 
Such seems to be the case with the rayon industry, which is more of a trust 
than a cartel) ; others, like the one in potash to which France is a party, are 
in a twilight zone of “quasi” or “semi” public or private, and then come the 
definitely public acts like the ones relating to mercury, wheat, and silver. 
This untidy scene is very intriguing for the lawyer, municipal or international. 
The private cartels are particularly absorbing morsels for discussion because 
they are outside the scope of any regular system of law, and because their 
frequently elaborate devices for supervision and sanctions depend for their 
working only upon the interests directly involved; they constitute a little 
system of law unto themselves. 

A great many cartels make no mention in the accord of any specific or 
special penalties for infringement, and rely almost entirely upon the fifth 


4 So far as can be determined, the U.S.S.R. is a party to only one cartel, the “semi-private” 
one in platinum. 
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and frequently mentioned as the strongest sanction, namely, the self-interest 
of the parties concerned. What seems to be more important than fines, public 
censure or threats of arbitral proceedings in keeping a cartel going is the 
degree of success with which the cartel is able to bring material advantages 
to its members. If the cartel unwisely raises prices so high that the demand 
falls and consumers turn to substitutes, as the Germans talked of resorting 
to aluminum to replace copper when the price of the latter rose from 1634 
cents to 243% cents a pound in 1929, the cartel obviously defeats its own ends 
and members fall away. The copper cartel notoriously was inastute in its 
management, was dissolved and was revived in March 1935 on a less elaborate 
scale. If a cartel is unable to control the bulk of the production of a given 
commodity, it is doomed to severe troubles, as is illustrated by the misfortunes 
of the zinc agreements. The zinc cartel broke down in 1929 primarily be- 
cause the European members of the entente were not the principal factors 
in the world zine production. Outside producers began to capture most of 
the business (shades of the Java rubber producers under the Stevenson plan). 
In 1931 the desperate plight of the zinc trade drove the producers once more 
into a cartel, but this too was short-lived because of changes in the industry, 
the demand decreasing for the cartel’s product of lower-grade galvanized 
products and augmenting for electrolytic zinc, which is used in die-casting 
and which was outside the authority of the cartel. Neither the copper nor 
the zine cartels had comprehensive arrangements for punitive measures 
against recalcitrant signatories, but it is to be doubted whether with weapons 
of this sort at its command, the cartel management could have kept the 
parties in line. 

It is to be noted that practically all cartel agreements are terminable, being 
made for a specified period of years; that, therefore, the need for specific 
penalties is not as great as it would be if the parties did not have the oppor- 
tunity to release themselves from onerous bonds within a reasonable time; 
and that most cartels which have collapsed have dissolved at the end of the 
stipulated period. During the life of a convention, penalties may help to 
keep the cartel functioning, but basically it is self-interest which rules both 
during the existence of the cartel and at the time when the matter of its re- 
newal or revision is under discussion. If the cartel brings better business 
to its members than they would have without it, then it is secure and that 
security depends very greatly, as already indicated, upon the skill of the 
management, upon the state of the market, and upon the degree of control 
exercised by the cartel over the commodity involved. The problems resting 
upon the management are grave indeed, the risks and interests concerned 
being a matter of high diplomacy. 

One of the reputedly most successful of recent cartels is that in timber. 
This was organized as the result of a gentlemen’s agreement in 1933 and of a 
meeting in 1934 at Vienna to which most of the timber exporting nations 
came. It was agreed that timber prices had been stabilized by the restrictions 
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put upon exports and it was decided to maintain in force the same restrictions 
for another year. There is no restraint, no sanction, in this agreement which 
rests entirely upon the free will of the codperating parties. It is trite but 
important to remark that treaties, pacts, and agreements will work well as 
long as the parties desire them to work. Just as the International Labor 
Organization Constitution and the League of Nations Covenant contain de- 
tailed penalty measures, so international commodity agreements have fre- 
quently embodied careful schemes for special sanctions. ‘The record demon- 
strates, however, that helpful as these may be in preserving the accord against 
a breach, they are not fundamental. If a treaty or an agreement is in the 
interest of the parties concerned, it needs no special sanctions. Where there 
is a will for the organization in the community, special police are not neces- 
sary. Whether in a business deal affecting the production of one commodity, 
or in a political arrangement like a World Covenant, a sound sense of the 
community and of mutual interest must precede the creation of special puni- 
tive agencies, which are ineffective without community backing. Sanctions 
develop with the community, not before it, and one is confronted with the old 
paradox that if the cartel serves its members well, or if a treaty is to the ad- 
vantage of the signatories, extra sanctions are unnecessary, whereas if the 
cartel or treaty fails to deliver the goods, those sanctions are mostly un- 
availing. 


EDITORIAL COMMENT 


CHANDLER PARSONS ANDERSON 
September 5, 1866—August 2, 1936 


Although the American Society of International Law was founded thirty 
years ago—the first issue of the JouRNAL appearing in 1907—the seed, scat- 
tered by Professor George W. Kirchwey—then a professor in the Columbia 
University Law School and later to be its dean—was sown at Lake Mohonk 
a year earlier. 

Not only was Mr. Anderson present at the sowing of the seed of the Society ; 
it grew under his eye and his hand; and happily he lived to see the fruitage 
alike of the Society and the JourNAL, both as officer of the Society from its 
beginning and editor and steady contributor to the JouRNAL, from the first 
volume up to the day of his death. 

Fortunately for the AMERICAN JOURNAL OF INTERNATIONAL Law, Chandler 
Anderson did not merely meditate upon the law and its application, national 
and international; but he gave to the Society and to the readers of the JouRNAL 
the results of a long and distinguished international career, not only the 
theory of law but theory chastened by actual practice in the courts of his 
country and before international tribunals. The positions which he held— 
as a member of commissions, in the Department of State or as arbitrator of 
American and foreign tribunals—would be too many to enumerate. Suffice 
it to say that every position was an advancement which broadened his knowl- 
edge of American and foreign law, resulting in a mastery of law in its various 
phases which few in this day or country can claim. 

Chandler Anderson was preéminently a man of affairs, but his affairs were 
not of one country nor of one continent, as may be seen from the various 
addresses which he made from time to time before the annual meetings of the 
Society and in leading articles which he contributed to the JournaL from the 
first annual meeting. A mere reference to Mr. Finch’s admirable Analytical 
Index of the AMERICAN JOURNAL OF INTERNATIONAL Law from 1907 to 1920 
and to the indices of the JourNAL through the last published volumes shows 
the depth of Chandler Anderson’s convictions, the diversity of his experience 
and the wide range of knowledge which he had made his own. 

Chandler Anderson was not merely a loyal and enlightened citizen of the 
United States. His professional attainments and the positions which from 
time to time he held and adorned brought him into contact not only with 
distinguished citizens of his own country but with the elect of his profession 
in foreign lands. Not solely, we must add, with the members of his profes- 
sion, for he was of large learning, and, traveling widely, he had, as we have 
said, come into contact with outstanding personalities at home and abroad. 

Somewhat reserved in society but genial and outspoken with his friends, 
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wherever he was, he left behind him a respect which through repeated contact 
ripened into affection. 

For more than thirty years we labored together through the JourNAL in the 
cause of international law, and the memory of those years of collaboration 
will only pass with the life of the undersigned. 

JAMES Brown Scorr 


SPAIN AND THE NATIONS 


The whole system of world public law, somewhat erroneously termed 
international law, is predicated upon the basis of a society of States equal 
before and under that law, sovereign and independent save only as regards 
the superior and controlling force of the rules of that law itself. Each one 
of the States finds itself a member of the world community, not because 
of its presumed consent, but because it could not today exist like a hermit 
State outside the pale of that law. In order that it may derive the benefits 
of this association of sovereign States, it must observe the rules of inter- 
national law. It must, through the machinery of its government, admin- 
ister and police its territory in order that the rights of other States and 
their nationals may be protected and the law of nations in all its amplitude 
may run therein, any local regulations to the contrary notwithstanding. 

When, however, the government machinery upon which the State depends 
for the fulfillment of this obligation is paralyzed or rendered ineffectual by 
civil strife, the law of nations is brought face to face with some of its 
most difficult and delicate problems. When the controversy assumes serious 
proportions, the actual control of a portion of the State passes de facto to 
insurgents, and other States are obliged to deal with its authorities and 
officers in order to provide for the safety of their nationals and the defense 
of property rights jeopardized by the progress of hostilities. 

To meet this de facto situation, international law has adopted the system 
of recognition of insurgency and belligerency pending the issue of the con- 
flict. But until a State has accorded such inchoate or partial recognition, 
it may not legally supply the insurrectionists with arms or permit its 
nationals to do so. Yet this rule seems to be more honored in the breach 
than observed in practice, and our own successful revolt from England was 
largely due to the surreptitious aid supplied to us by France in violation 
of the well recognized rule. 

The present struggle in Spain is well calculated to put this rule and many 
others to a severe test. The outcome of the class struggle, in the throes of 
which Spain now finds herself, is a matter of the utmost concern to other 
European States and will not only affect the delicate balance of European 
alliances and understandings, but may also influence sympathetic insurrec- 
tionary movements in neighboring States. 

It is no less natural to States than to human beings to interfere in the 
private or internal affairs of others, but sad experience has taught the States 
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that security and national salvation generally lie along the path of non- 
intervention. In regard to religious differences, this great lesson was learned 
at last in the Thirty Years’ War and codified in one of the articles of the 
Treaty of Westphalia. Today we find class consciousness and struggles 
combined with or added to religious differences to tempt the nations to 
depart from that salutary peace-preserving rule of international law. 

According to strict law, the nations are obligated to permit the titular 
Spanish Government to purchase supplies of arms and ammunition until 
such time as they have accorded the insurgents at least a qualified recogni- 
tion of belligerency, in which case both parties to the strife would be placed 
upon a basis of equality before the neutral States so recognizing the insur- 
gents. The evident danger of a world conflagration does, however, justify 
an extraordinary procedure, and Great Britain and France have made an 
effort to secure a general agreement on the part of the European States to 
refrain from sending supplies to either side. In complete accord with this 
negative policy, the United States has used its influence to prevent shipments 
to the Madrid authorities or to those in revolt, and its efforts seem to have 
met with success.2 This constitutes a remarkable achievement in view of 
the fact that our neutrality provisions do not apply to civil war and do not, 
therefore, delegate to our Government any administrative control over 
exports.® 

The sad and precarious estate of Europe was never more evident than 
at present when Germany and Italy are able to delay the clear-cut adoption 
of the British proposal, with the consequent danger to the peace of Europe 
and the world. In view of the paramount interest of maintaining European 
and world peace, the prohibition of the shipment of arms in disregard of 
the right of the Madrid Government to depend upon such assistance in sup- 
pressing a revolt seems amply justified. Such a threat to world peace con- 
stitutes a justifiable ground for what is really intervention, albeit negative 
in form. 

There are still other grounds upon which collective intervention in the 
internal affairs of Spain can be justified. The savage brutality of the con- 
duct of hostilities more than justifies—it emphatically demands intervention 
on the ground of humanity.* The only question is, how can such humani- 

1 New York Times, Sept. 1, 3, 5, 6, 9. 

? Letter of William Phillips (Acting Secretary of State) to an American manufacturer, 
concerning the exportation of arms and ammunition to Spain. State Dept. press release Aug. 
22, 1936. See also August and September tables of exports in the State Dept. news releases 
of Aug. 18 and Sept. 4. 

* Ibid. Also see Neutrality Hearings and Report of the Committee on Foreign Relations, 
U. 8. Senate, 1936. 

‘ This was one of the principal grounds justifying our intervention to free Cuba from the 
severities of Spanish domination. Cf. Theo. 8. Woolsey, American Foreign Policy, pp. 
75-76; also Hall, International Law, 4th ed., p. 303. In 1835 Palmerston threatened the 


Carlists with intervention if they should carry out their intended violation of the rules of 
civilized warfare. Cf. British State Papers, Vol. 24, pp. 396-417. 
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tarian intervention be made effective? It is to the honor of the Uruguayan 
Government to have advanced a proposal looking toward such collective 
action,® and honor is also due to the Argentine Government for its leadership 
in bringing forward a suggestion for the exchange of hostages in place of 
shooting them. Would that the Madrid authorities, who have not accepted 
this proposal, had been actuated by the ideals of Lincoln, who restrained 
the shooting of Confederate prisoners and recognized what an orgy of 
reprisals that would mean. 

It is to be presumed that our Government is doing all it can to codperate 
in this humanitarian effort. It is no doubt right that we should refrain 
from any step which might draw us into the fray. However, the present 
complex of the American public, which will not permit us to do our reason- 
able part, can only result in lessening our prestige and preventing action 
which, if taken in time, may help us ultimately to avoid serious involvement. 
How difficult it is to avoid being drawn in is shown by the incident of the 
attempted bombing of the Kane.2 One can imagine the reaction of the 
American public if any of the four bombs had reached its mark. 

The present crisis shows how great a change has come about in regard 
to the procedure for the protection of nationals and national property. Fol- 
lowing the precedent set in Mexico and China, our nationals have been 
warned and urged to leave Spain.? The Department of State, through our 
able foreign service officers, and in codperation with our naval forces, does 
all that is possible to aid our nationals to withdraw, and those that remain 
notwithstanding must recognize that the United States will not guaran- 
tee to protect them. “Pedicaris alive or Raisuli dead” is no longer the 
ery. We have reached the stage when wars are too serious to be entered 
upon even for the purpose of protecting nationals engulfed in foreign 
political upheavals. Our merchants and others were given notice to this 
effect when the Wilson Administration adopted a similar policy in Mexico. 
Many who criticized the Administration at that time have come to see that 
the protection of nationals and national interests by armed intervention, 
if not obsolete today, is at least fraught with extreme danger to national 
security. 

But this modification of the time-honored obligation of one for all and 
all for one in order to conform to the exigencies of present conditions of 
national existence, requires that the nations make great efforts to constitute 
in place of abandoned or at least diminished national action a strong collec- 
tive protection of the interests of individuals and their property. We should 


5’ New York Times, Aug. 18, 20. See also letter of Uruguayan Minister (Richling) to 
U. 8. Secretary of State (Hull), State Dept. press release, Aug. 21. 

* New York Times, Aug. 30, Sept. 3, 6. 

’ Nicolay and Hay, Works of Abraham Lincoln, Vol. VI, p. 361. 

§ New York Times, Sept. 1, 2,9. Also State Dept. press release, Aug. 30, 31. 

*New York Times, Sept. 1, 3. 
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accordingly do our utmost to codperate with other nations in order to supply 
some procedure of protection in place of that which has been lost. 

There is another phase of the Spanish situation which requires careful 
reasoning and the exercise of good common sense—the matter of asylum. 
According to a recent report, a border patrol threatened to fire upon the 
French ambassador because he was taking into France under his protection 
a Spaniard of French ancestry.!° Similarly the attempted bombing of our 
destroyer seems to have been due to the idea that we were helping political 
fugitives to escape. 

One stands aghast at the report that the Portuguese authorities callously 
herded fugitives back across the border to meet certain execution at the 
hands of their enemies.4!_ If we may believe the report, we must agree that 
such conduct is inhuman and unworthy of a civilized State. In any event, 
Portugal has shown a very anti-social attitude such as to endanger European 
peace by her reluctance to join the other States in a non-intervention agree- 
ment.!2_ In the case of embassies and consulates throughout the world, there 
has been a gradual restriction of the ancient right or practice of asylum for 
political refugees. Such asylum was formerly, in exceptional cases, extended 
even to criminals. It was especially prevalent in the case of slaves.'% 

There have been two schools of thought in regard to this matter. One 
school has noted how asylum in China and elsewhere has been used to maintain 
a veritable base of intrigue against the established authorities, and, in other 
instances, how asylum has been used by certain States as a means to secure 
favors in return for the immunity offered an official who might desire to 
make sure of a safe refuge. The other school would preserve this means of 
preventing the assassination in hot blood of the leaders of the opposition 
party in the case of revolutions. The United States has in its official instruc- 
tions frowned upon the granting of asylum, but at the same time, it has 
authorized what it designates as “temporary refuge.” 14 

In the present temper of the contending parties in Spain, it is not likely 
that “temporary refuge” could be afforded political refugees without resulting 
in violence to our representatives. We may be faced with the grave decision 
of refusing refuge or, if we accord it, we may be caught on one horn of the 
dilemma, which is either to swallow an insult to our representatives or be 
drawn into hostilities against the offending party. Here again we come 
back to the necessity for collective action of the nations for the purpose 


10 New York Times, Sept. 3, 1936. 

11 Copyrighted article in Chicago Tribune, Aug. 30, 1936. See also Washington Post, 
Sept. 4. 12 New York Times, Sept. 11. 

12 Sir Frederick St. John, Reminiscences of a Retired Diplomat, pp. 194-198. 

14 Secretary Knox to American Minister at Guayaquil, Jan. 30, 1912: ‘‘ You are correct in 
assuming that what is technically known as ‘the right of asylum’ in a strict sense is not 
claimed by this government. However, there is an evident distinction between this case 
and that where temporary refuge is given within the residence of a consular or diplomatic 
representative in order to preserve innocent human life.” Foreign Relations, 1912, p. 399. 
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of preserving respect for their common law. Sooner or later the American 
people will understand the necessity for them to codperate with other civilized 
nations in a common effort to secure respect for law and what is still more 
basic—respect for the rights of humanity. 

C. STOWELL 


NON-RECOGNITION OF ILLEGAL TERRITORIAL ANNEXATIONS AND CLAIMS TO SOVEREIGNTY 


The completion of the Italian war against Ethiopia, the announcement 
by Premier Mussolini on May 9 last of the annexation of the whole of its 
territory to the Kingdom of Italy, and the issuance of a proclamation con- 
ferring upon King Victor Emmanuel III the superadded title of Emperor 
of Ethiopia (Haile Selassie’s title), and appointing Marshal Bagdoglio as 
Viceroy of the country—all in violation of the obligations of Italy as a party 
to the Covenant of the League of Nations and the Pact of Paris—have 
raised the question whether the other parties to these treaties are in duty 
bound to refuse to recognize the legality of the sovereignty which Italy 
claims over the whole of Ethiopia and is exercising over a portion of its 
territory and people. 

It may be remarked in passing that occasions for withholding recognition 
might arise in several ways. In this respect the situation is different from 
that to which the somewhat similar recent aggression of Japan upon China 
gaverise. In the latter case the aggressor set up under its egis a supposedly 
independent though actually a puppet State within the territory occupied, 
the existence of which other States were asked to recognize. This procedure 
was doubtless resorted to by Japan in the hope of obtaining more easily 
international recognition of the fruits of her conquest. In the present case 
the territory occupied by the aggressor has not been organized under the 
camouflage of a new State dependent upon Italy, but has been annexed 
directly as an integral part of the Italian colonial domain. There is, con- 
sequently, no new State to be recognized or denied recognition by other States. 
Nor is it a case calling for recognition of a treaty or agreement between the 
aggressor State and a subjugated State. What Italy seeks recognition for is 
the existence of a régime, a situation or a fait accompli resulting from the 
conquest and forcible annexation by her of another State—one which, it may 
be added, happens to be a fellow member with Italy of the League of Nations 
and a co-signatory with her of the Pact of Paris—both of which condemn 
Italy’s act and stamp it with the seal of illegality. 

Cases involving the recognition of situations or the existence of régimes 
imposed as a result of the forcible annexation of the territory of other States 
have not been lacking in the past,’ and the employment of the term “recogni- 


1 See Middlebush, ““Non-Recognition as a Sanction of International Law,” Proceedings of 
the American Society of International Law, 1933, p. 41ff; Chesney Hill, “Recent Policies of 
Non-Recognition,” International Conciliation, No. 293, Oct. 1933, and Roland Hill Sharp, 
“Duties of Non-Recognition in Practice,” Geneva Special Studies, Vol. V, No. 4, 1934. 
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tion’ or “non-recognition” to describe the attitude adopted by other govern- 
ments in regard to such situations has become almost as well-established in 
recent years as its use to describe similar attitudes relative to the existence 
of new States, new governments, belligerent communities, or new treaty 
arrangements.” 

As suggested above, occasions for recognizing or withholding recognition 
of Italian sovereignty over Ethiopia may arise in various ways. In the 
first place, diplomatic representatives of Italy bearing letters of credence 
describing them as the ambassadors or ministers of Victor Emmanuel III, 
King of Italy and Emperor of Ethiopia, may demand to be received by the 
heads of other States, in which case the governments of such States will 
have to decide whether they will receive a plenipotentiary of the King of 
Italy who is described as being at the same time the Emperor of Ethiopia. 
In other words, they will be called on to recognize, in effect, the right of 
the King of Italy to take the title of Emperor of Ethiopia, which would be 
tantamount to recognizing the former empire of Ethiopia as now being 
rightfully and in fact an integral part of the domain of the Italian State. 

Again, the Italian Government might demand that the consular represent- 
atives of foreign Powers in Ethiopia shall henceforth be furnished with 
“exequaturs issued by the Italian authorities. In that case the governments 
of such States will have to decide whether they will recognize the legality 
of the Italian régime in Ethiopia, and particularly the right of the Italian 
Government to require foreign consuls stationed in Ethiopia to be furnished 
with Italian exequaturs as a condition of the exercise by them of their official 
functions in that country. 

Furthermore, the Italian Government might insist that all foreign diplo- 
matic representatives now accredited to the Emperor of Ethiopia and now 
_residing at Addis Ababa shall be withdrawn from the country on the assump- 
tion that, having been subjugated by force of arms, its territory annexed 
to the Kingdom of Italy, and the Emperor having fled the country, the 
Ethiopian State has ceased to exist, and consequently there is no longer any 
place for diplomatic representatives of foreign countries therein. It is under- 
stood that this is what Italy is now demanding, and Germany has in effect 
complied with the demand by abolishing her legation at Addis Ababa, and by 
replacing her minister with a consul. This is tantamount to recognition by 
Germany of Italian sovereignty in Ethiopia. The diplomatic representatives 
of Great Britain, France and the United States accredited to the Negus still 
remain, however, at Addis Ababa, actually or constructively, but they are 
said to be recognized by the Italian Government only as “friendly and gentle- 
manly private citizens.” 

Finally, the Italian Government might attempt to extend unilaterally 


2 Compare Sir J. F. Williams, “Za Doctrine de la Reconnaissance en Droit International et 
ses Développements Récents,’’ Recueil des Cours, Académie de Droit International, 1933, Pt. 
II, p. 201. 
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the commercial, extradition, and perhaps other treaties which Italy now has 
with other States, to apply to the territory of Ethiopia as to other Italian 
territory. The other parties to these treaties might object to such extension 
without their consent, and this consent they might refuse on the ground 
that they are unwilling to recognize the rightfulness of the sovereignty 
which Italy claims over the territory and people of Ethiopia. 

As a result of these and other pretensions of Italy, the occasion and the 
opportunity may be afforded by foreign governments to refuse in a positive 
and formal manner to recognize either as de facto or de jure the sovereignty 
claimed by Italy over Ethiopia, and, consequently, its right to adopt the 
courses of action mentioned above. Is it within their right to refuse to 
accord recognition in such a case as this? And if so, is it their duty to 
refuse it? So far as the right is concerned, that is now admitted by the 
vast majority of writers on international law, and in practice governments 
have not infrequently refused to recognize territorial acquisitions on the 
ground that they were made in violation of treaties or of the established 
rules of customary international law such as those relating to effective oc- 
cupation and annexation. Whether they shall accord recognition in a partic- 
ular case is a matter of policy or discretion and not of law,® and an interna- 
tional claim for damages on account of its refusal would doubtless receive 
short shrift at the hands of an international tribunal.* 

As to the duty to refuse recognition, that may depend upon treaty rela- 
tions between the State seeking recognition and the State whose recognition 
is sought. In recent years a number of multipartite treaties or pacts 
have been widely entered into by states which, it is believed, have created 
an obligation for the parties not to recognize territorial acquisitions made 
or resulting situations created in violation of these treaties or pacts. The 
first of these is the Covenant of the League of Nations, Article X of which 
binds the parties to respect and preserve as against external aggression the 
territorial integrity and political independence of all members of the League. 
While this article does not expressly impose on the members of the League 
the duty of refusing to recognize the validity of territorial annexations made 
or the results of other acts done in violation of the article, the duty of non- 
recognition may logically be deduced from its spirit and purpose.® It would 
be a strange interpretation of the article to hold that, while it forbids members 
of the League from despoiling one another of their territories, it nevertheless 
leaves them free to recognize the results of spoliations made by one of them 
in violation of the prohibition. In practice, the interpretation here defended 


§MeNair, “The Stimson Doctrine of Non-Recognition,” British Year Book of Inter- 
national Law, 1933, p. 66. 

‘Compare Sir J. F. Williams, “Some Thoughts on the Doctrine of Recognition in Inter- 
national Law,” 47 Harvard Law Review (1934), p. 780. 

5 See as to this the Statement of M. Procope, Official Journal, League of Nations, 1928, 
Spl. Supp. No. 64, p. 75. 
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is that which was adopted by the Assembly of the League in its resolution of 
March 11, 1932, on the occasion of the Japanese invasion of Manchuria, 
which declared that it was “incumbent upon the members of the League 
of Nations not to recognize any situation, treaty or agreement which may 
be brought about by means contrary to the Covenant of the League of 
Nations or to the Pact of Paris.” Adopted by a unanimous vote (excluding 
that of Japan), it would seem that the duty of non-recognition here declared 
was binding upon all the members of the League whose delegates voted for 
it. Up to the present, in fact, only Salvador has disregarded this duty and 
recognized Manchoukuo. This she did, it is understood, in return for the 
promise of a commercial advantage, although the Salvadorean delegation 
had voted for the Assembly resolution of March 11, 1932. 

In the present case, neither the Council nor the Assembly has yet adopted a 
definitive position regarding the duty of the members of the League in 
respect to the recognition of the Italian régime in Ethiopia, although at 
the extraordinary meeting of the Assembly in June last the Emperor of 
Ethiopia was permitted in his capacity as a delegate of his country to appear 
in the Assembly and submit the following resolution: “The Assembly recalls 
the terms of the Covenant’s Articles X and XVI, to which it declares itself 
fully bound. Consequently it proclaims that it will not recognize any an- 
nexation made by force of arms.”® No action was taken on this resolution, 
the matter having been postponed, it was understood, until the ordinary meet- 
ing of the Assembly in September, 1936. In the light of the precedent in the 
ease of the Japanese aggression upon China it is not easy to see how the League 
can, without grave inconsistency, wash its hands of the matter and refuse 
to express an opinion on the duty of its members to withhold their recogni- 
tion of the results of so clear a violation of the Covenant and spoliation of a 
fellow member. 

But while neither the Council nor the Assembly has formally expressed 
an opinion regarding the duty of the members of the League to refuse to 
recognize the sovereignty of Italy over Ethiopia, it should be emphasized 
that both have continued to recognize the existence of Ethiopia as a State 
and its membership in the League. In short, both have refused to proceed 
on the Italian assumption that the Ethiopian State has ceased to exist as 
a result of its conquest by and annexation to Italy; that is, they have been 
careful to avoid any action which might be interpreted to imply recognition 
of the sovereignty asserted by Italy over the country. Thus at its meeting 
on May 11, 1936, the Council ignored the Italian contention in this respect, 
placed the so-called Italo-Ethiopian dispute on the agenda, and admitted 
a representative of Ethiopia to be present at the meeting—this in the face 
of a protest by the Italian delegate, who thereupon abruptly left the hall 
with a display of bad humor. Again at the meeting of the Assembly in 
June the Ethiopian delegation was permitted to appear as usual, including 


* New York Times, July 3, 1936. 
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the Emperor, who was allowed as head of the delegation to address the 
Assembly, and, as stated above, to introduce resolutions. 

Finally, at the meeting of the Assembly in September, 1936, when a delega- 
tion appointed by the Negus appeared, the committee on credentials, disre- 
garding what was understood to be a demand of Italy that the delegation 
should be excluded from the Assembly as a condition of her return to Geneva 
and participation in the deliberations of the Assembly and Council, reported 
that the delegates of Ethiopia were entitled to their seats and this report was 
approved by the Assembly by a large majority. It was contended by certain 
of the great Powers on behalf of Italy that the Ethiopian delegates did not 
represent a government which in fact exercised authority in the territory of 
Ethiopia. Whatever the facts as to this may be, to have excluded the 
Ethiopian delegation would have been tantamount to recognizing Italy’s 
claim of sovereignty over Ethiopia and of acquiescing in her conquest of the 
country. By refusing to pay this price for Italy’s return to Geneva, the 
Assembly displayed a courage and regard for the obligations of the Covenant 
which will doubtless find widespread approval. The Assembly did not, how- 
ever, formally express an opinion as to the duty of the members of the League 
in regard to the recognition of Italy’s claim of sovereignty over Ethiopia, and 
they are left free, therefore, to adopt such a course as they individually 
choose. What action they will take remains to be seen. 

A second treaty which it is believed has affected the duty of States in 
regard to the recognition of territorial annexations or situations resulting 
from conquests is the Pact of Paris. As is well known, this Pact, to which 
some 63 States, including both Italy and Ethiopia, are now parties, con- 
demns recourse to war for the solution of international controversies, and 
by it the parties solemnly renounce war as an instrument of national policy. 
Certainly, wars of conquest fall within this category. While the Pact does 
not by its express terms oblige the parties to refuse to recognize territorial 
acquisitions made or situations created, in violation of its provisions, this duty, 
like that deducible from the Covenant of the League of Nations, would 
seem to follow logically from the spirit and purpose of the Pact. What 
was said above regarding the interpretation of Article X of the Covenant 
can be said equally of the Pact, namely, that it would be a strange interpre- 
tation to hold that, while it positively forbids one party from conquering 
and annexing the territory of another party, it leaves the others free to 
recognize the legal right of the aggressor to the territory thus appropriated. 
In fact, no such interpretation has been adopted by the jurists best qualified 
to express an opinion on the nature of the obligations created by the 
Pact. 

In this connection attention may be called to the resolutions of interpre- 
tation adopted by the International Law Association at its meeting at 
Budapest in August, 1934, which declared that “the signatory States are 
not entitled to recognize as acquired de jure any territorial or other advan- 
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tages acquired de facto by means of a violation of the Pact.”* It is be- 
lieved that this interpretation is a reasonable and logical one. Every State 
which is a party to the Pact is entitled to regard a war waged by a co- 
signatory in violation of its provisions as being a violation of its own treaty 
rights. It is equally a violation of the rights of all the others, that is, of 
the rights of the international community. There is good ground, therefore, 
for maintaining that the party which recognizes the validity of a situation 
or régime produced or established as a result of such a violation in a sense 
thereby approves and condones the act. 

Not only the opinion of jurists, but practice also supports the duty of 
non-recognition in such cases. The note of the Secretary of State of the 
United States, of January 7, 1932, apropos of Japan’s violation of the Pact of 
Paris in the case of Manchuria, to the effect that the American Government 
could not admit the legality of any situation de facto, nor would it recognize 
any situation, treaty or agreement, brought about by means contrary to the 
Pact of Paris, is well known. 

So also is the resolution of March 11, 1932, of the Assembly of the League 
of Nations which declared it to be incumbent upon the members of the 
League to adopt a similar course in case of violation of the Pact. Reference 
may also be made to the strong and sweeping language of President Hoover 
in his acceptance speech of August 11, 1932, in which he declared that the 
United States did not and would never recognize title to possession of ter- 
ritory gained in violation “of the peace pacts which were signed with us.” 
Finally, reference may be made to the declaration adopted in behalf of 
19 American Republics at Washington on August 3, 1932, apropos of the 
dispute between Bolivia and Paraguay over the Chaco, which asserted that 
they would “not recognize any territorial arrangement of this controversy 
which has not been obtained by peaceful means nor the validity” of the ter- 
ritorial acquisitions which may be obtained through occupation or conquest 
by force of arms.® 

These various declarations of governments and of international organiza- 
tions regarding the duty of non-recognition of territorial annexations and 
of situations brought about by means contrary to the Pact of Paris, have 
removed the question from the domain of academic discussion and placed 
it within the realm of actual policy and practice. The governments, there- 
fore, which decide to withhold their recognition of the Italian conquest of 
Ethiopia will not be embarking upon innovations and theories but, on the 
contrary, will be following a line of duty resulting from treaty obligations 
as they have been interpreted by international jurists of the highest reputa- 
tion. They will also be following a policy which has had the sanction of 


7 International Law Association Report, 1934, p. 6. 

8 Compare Sir J. F. Williams, “Some Thoughts on the Doctrine of Recognition in Inter- 
national Law,” 47 Harvard Law Review (1934), p. 788. 

® New York Times, Aug. 4, 1932, p. 9. 
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practice—one which in the case of the Japanese aggression upon China 
has been applied by the whole body of States, with one paltry exception. 

So far as the duty of the United States is concerned, it is affected not only 
by such obligations as result from the Pact of Paris, which the Secretary of 
State declared in a public statement on July 12, 1935, to be “no less binding 
[now] than when it was entered into by the 63 nations that are parties to it,” 
but it is committed to a policy of non-recognition by still other treaties. 
Thus it is a party to the Montevideo Convention of 1933 on the Rights and 
Duties of States, Article XI of which accepts as a rule of conduct for the 
parties their obligation “not to recognize territorial acquisitions or special 
advantages which have been obtained by force.” The fact that Italy is 
not a party to this convention does not alter the duty of the United States 
in the present case, since the rule of conduct “accepted” in Article XI 
enunciates a general principle which it has declared that it proposes to apply 
in allsuch cases. The United States has further committed itself by the Anti- 
War Treaty of Non-Aggression and Conciliation signed at Rio de Janeiro 
on October 10, 1933, Article II of which stipulates that “They [the parties] 
declare that the high contracting parties will not recognize any territorial 
arrangement which is not obtained by pacific means, nor the validity of 
the occupation or acquisition of territories that may be brought about by 
force of arms.” While this treaty was concluded among American States, 
it is open to the accession of all States, and Italy was one of the first non- 
American States to have ratified the treaty and thus given its approval of the 
principle of non-recognition of territorial annexations brought about by con- 
quest. In any event, it would seem that here, as in the case of the Montevideo 
Convention, the United States has definitely committed itself by treaty to a 
general rule of conduct which is applicable in all cases where it is called upon 
to recognize the validity of territorial acquisitions made as a result of the use 
of armed force, and it would seem to be immaterial whether the aggressor or 
the victim happen to be parties to the treaty or not. It is believed also 
that the United States is bound in some measure at least by the precedent of 
the Hoover-Stimson policy of 1932. If it be said in support of the contrary 
view that the non-recognition policy of one President is not binding upon 
his successors, it may be observed that few declarations of American foreign 
policy have been more generally approved by American public opinion, 
regardless of party affiliation, than the Hoover-Stimson pronouncement. 
Considering the flagrancy of the aggression upon Ethiopia and its complete 
lack of legal justification, there is no reason to believe that American public 
opinion would sanction the abandonment in the present case of a policy 
which it so strongly approved four years ago in what was perhaps a less 
flagrant case. 

In this connection, attention may be called to President Roosevelt’s state- 
ment to the press on January 17, 1933, in which he said: “I am, however, 
wholly willing to make it clear that American foreign policies must uphold 
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the sanctity of international treaties.” “That,” he said, “is the cornerstone 
on which all relations between nations must rest.” 1° Now Italy’s conquest 
and annexation of Ethiopia were clearly in violation of a series of treaties to 
one of the most important of which the United States is a party along with her. 
So far as Italy’s violation of the Covenant of the League of Nations is con- 
cerned, her guilt was pronounced after a hearing and a fair trial by the Council 
of the League by a unanimous vote, and also by the Assembly with the dele- 
gates of only three States declining to concur in the penalty voted. The 
verdict of the public opinion of the world has been hardly less unanimous. 
The conclusion of the whole matter is, if a régime imposed by force of arms 
by one State upon another—and a vastly weaker one—in violation of treaties 
about whose meaning there never has been any doubt, is illegal, the Italian 
claim of sovereignty in Ethiopia today does not have a shred of legality 
upon which it can be defended. If, therefore, the President of the United 
States meant what he said when he declared that American foreign policies 
must uphold the sanctity of international treaties, we may well ask whether 
it will ever be possible for him to recognize the legal validity of such a 
régime. 

It may, of course, be said that the refusal of other governments to recog- 
nize the sovereignty of Italy over Ethiopia would have no practical effect in 
preventing her from enjoying the fruits of a victory, already securely in 
her possession, unless non-recognition were followed by action designed to 
deprive her of them; that, indeed, a policy of non-recognition may even 
cause more injury to the non-recognizing State than to Italy herself. In 
reply, it may be observed, first, that it is by no means certain that, if virtu- 
ally the whole community of nations should decline to recognize the legality 
of the Italian régime in Ethiopia and refuse to acquiesce in such of its acts 
as violated their own rights as they are defined by treaties and customary 
international law, it could survive indefinitely—at least not without great 
difficulty and loss. The strong efforts that have been made by Japan to 
obtain recognition for Manchoukuo show the importance, if not the neces- 
sity, of recognition in the life of a new State today, and it has been asserted 
by well-informed observers that non-recognition of Manchoukuo has in 
fact proved a material handicap to the progress of the puppet kingdom." 
In the case of Ethiopia, the handicap would doubtless be more serious still. 

But even if the policy of non-recognition is not a weapon of sufficient 
potency to prevent an aggressor from getting away with his plunder, its 
moral value, if employed by the whole body of States, is not to be ignored. 
And as for the injury which it might possibly bring to non-recognizing States, 
it is submitted that in a case like this, where their treaty rights have been 
violated and their efforts to protect a member of the League of Nations against 


10 New York Times, Jan. 18, 1933, p. 1. 
11 Compare Yuen-li Liang, “Challenges to the Doctrine of Non-Recognition,’’ The China 
Quarterly, September, 1935, p. 13ff. 
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the spoliation of a fellow member defied, their attitude ought not to be de- 
termined by possible reactions upon their own material interests which a 
policy of non-recognition might produce. On the contrary, it should be 
determined by their duty as parties to a series of important multipartite pacts 
which they have entered into with a view of preventing certain great inter- 
national wrongs. Under a proper conception of this duty, they cannot recog- 
nize and acquiesce in such a wrong merely because a refusal to do so might 
produce some unfavorable result upon their commercial interests. As Pro- 
fessor McNair has justly observed, while a policy of non-recognition may 
result in more harm to the non-recognizing State than to the wrongdoing State, 
when the wrong involves breaches of treaties such as the Covenant of the 
League of Nations and the Pact of Paris “a policy of non-recognition of the 
consequences of the wrongdoing is the minimum which considerations of inter- 
national decency require.” 1” 

Aside from the self-stultification which every party to the Covenant of 
the League and the Pact of Paris which recognizes the legality of the present 
régime in Ethiopia must subject itself, the effect will be to give the appear- 
ance of condoning the wrong, to encourage other violations in the future, 
to impair seriously the value of Article X of the Covenant and the Pact of 
Paris, and to sacrifice completely the victims for whose protection they were 
made in part. 

One final aspect of the question remains to be examined, namely, the 
Italian thesis that the whole Ethiopian State must now be regarded as hav- 
ing been extinguished, juridically speaking, as a result of conquest and an- 
nexation, and that Italy in virtue of the rules of customary international 
law has become the rightful successor thereto. The validity of this conten- 
tion may be contested, since in fact the whole of Ethiopia has not been 
subjugated by the Italian military forces, nor has the whole of its territory 
been occupied. At the present time Italian sovereignty over a considerable 
part of the country can only be defended on the theory of constructive oc- 
cupation—a theory which international law definitely rejects. In practice, 
claims of sovereignty based on constructive occupation have often been 
the subject of protest on the part of third States,* and writers on inter- 
national law are nearly unanimous in condemning such claims as legally 
without foundation. It is said that there remain, mostly in the southern 
part of Ethiopia, nine free and independant chiefs who command military 
forces amounting to about 135,000 men, who are still loyal to the Emperor, 
and whose territories have never been brought under Italian occupation or 
domination. The Negus has recently asserted that two-thirds of the country 
is still unoccupied by the Italians, and while this may be an exaggeration, 


“The Stimson Doctrine of Non-Recognition—A Note on its Legal Aspects,” British 
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18 See, for example, the British Memorandum of Aug. 13, 1887, addressed to the Govern- 
ment of Portugal. 2 Hertslet’s Map of Africa by Treaty, p. 706. 
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there is good ground for believing that the Italian occupation is far from 
complete. This appears to have been the view of the Assembly of the League 
when, at its recent meeting in September, it refused to exclude the Ethiopian 
delegation. It appears that a remnant of the Ethiopian Government con- 
tinues to exist in the district of Gore some 200 miles southwest of Addis 
Ababa and has never been replaced by Italian authority. In these circum- 
stances, other States would not be within their rights in assuming that the 
whole Ethiopian State has been extinguished and in recognizing its territory 
as now being under the sovereignty of Italy. It is true that the Emperor 
has withdrawn from the country and no longer attempts to exercise authority 
within his former territories. But he has never abdicated or renounced his 
rights as head of the State, nor has he abandoned his efforts to recover his 
throne and resume the exercise of the authority of which he has for the time 
been deprived. Even the temporary withdrawal from the country of what 
is left of the Ethiopian Government in the district of Gore would not neces- 
sarily justify other governments in recognizing the sovereignty of Italy 
therein. With the permission of the French Government, it might with- 
draw to Djibouti, perform some at least of its functions from that place, and 
continue to be entitled to recognition by other goverrments. When, with 
the permission of France, the Belgian Government, after the occupation of 
Belgium by the German military forces in 1914, withdrew to Havre and 
continued to discharge certain of its functions from that center, other govern- 
ments did not treat the Belgian State as having ceased to exist, but they 
continued to recognize the organization at Havre as the de jure government 
of the country and treated the sovereignty of Belgium as being merely in 
a state of suspension.!* 

Our conclusion, therefore, is that so long as there remains in Ethiopia a 
considerable area of territory which has not been effectively occupied by the 
Italian military forces, that within this territory there is a population which 
acknowledges the authority of native leaders, which remains loyal to the 
Negus, and which maintains a political organization which is capable of 
commanding obedience and enforcing its will in such territory, other govern- 
ments would not be justified in recognizing either the de facto or de jure 
sovereignty of Italy over this territory. Until, therefore, the Italian occu- 
pation of Ethiopia has been made more effective than it now appears to be, 
other governments will hardly be justified in recognizing the King of Italy 
as the Emperor of Ethiopia, Marshal Bagdoglio as Viceroy, or the sovereignty 
of Italy as extending over the whole of Ethiopian territory—this quite apart 
from any duty of non-recognition which they may be under as parties to 
the Covenant of the League of Nations, the Pact of Paris, or other treaties 
dealing with the matter. 


JAMES WILFORD GARNER 
4 Garner, International Law and the World War, Vol. I, p. 51. 
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THE RECOGNITION OF NEW STATES AND NEW GOVERNMENTS 


The international law concerning Recognition has been unfortunately 
obscured in recent years by the exigencies of diplomacy. Recognition has 
been delayed, refused, or accorded in various instances from reasons of a non- 
juridical nature. During the World War, recognition was accorded to Poland 
and Czechoslovakia by France, Great Britain, the United States, and other 
Powers before these new political entities actually existed as independent 
Governments or States. Germany likewise recognized Lithuania for war 
purposes. De facto, provisional, “limited” or “conditional” recognition was 
also granted to Estonia, Latvia, Georgia, and Armenia pending the determina- 
tion of their definite international status. Great Britain, while denying 
formal recognition of the Provisional Government of Northern Russia, main- 
tained relations with its representatives in London for purposes of belligerent 
cooperation against the Soviet Union.! 

The specific problem of the recognition of the Soviet Union has presented 
many difficulties, legal as well as political. Economic considerations would 
seem to have been in general the determining factor in according recognition. 
Commercia! agreements were signed with the Soviet Union by both Great 
Britain and France which had the ambiguous effect of a qualified recognition 
that greatly puzzled the courts. M. Krassin was received by the British 
Government as the representative of “a State Government of Russia,” and 
“exempt from the process of the courts,” though it was expressly denied that 
the Soviet Government was officially recognized.2, The United States Gov- 
ernment, though refusing categorically to recognize the Soviet Union for 
many years, nevertheless entered into direct communication with it, was a 
co-signatory to the Kellogg Pact, and joined in international conferences 
attended by the Soviet Union.’ In signing the International Sanitary Con- 
vention, however, the United States Government denied any implication of 
recognizing the Soviet Government. 

The policy of the United States Government adopted under the adminis- 
tration of President Wilson in refusing to recognize governments founded 
on violence, although maintaining diplomatic relations with them, also con- 
tributed to confuse the public mind on the subject of legal recognition. This 
policy, which has been called the “Tobar Doctrine,” and has been generally 
discredited and discarded, was clearly a departure from accepted principles 
and practice. 

A further complication was presented by the admission into the League 
of Nations of the State of Albania, which had not been recognized by many 
of the members of the League. The paradoxical situation was created that, 


1The Annette. Great Britain, Probate, Divorce and Admiralty Division. [1919] Pro- 
bate, 105. Hudson, Cases on International Law, p. 81. 

2 A. M. Luther v. James Sagor and Co. Great Britain, Court of Appeal. [1921] 3 K.B. 
532. Hudson’s Cases, p. 131. 
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by reason of Article X of the Covenant, such members were expected to 
protect the independence of a State they had declined to recognize! This 
problem, however, is of less concern because it is primarily a question in- 
volving the organic constitutional law of the League and does not directly 
affect the juridical problem of recognition.* 

State papers and judicial decisions have often indicated a failure to dis- 
tinguish clearly between the principles applying to the recognition of a new 
State and the principles applying to a new Government. There has likewise 
been an inexcusable confusion in the use of the terms de facto and de jure 
recognition, and de facto and de jure governments. The de jure recognition 
of a de jure government has seemed to imply the idea of the legitimacy of 
its origin, which amounts to a revival of the discredited policy of the Holy 
Alliance. 

Since the World War some judicial decisions in the United States, in Great 
Britain and, to a lesser extent, in France, have evinced a fear amounting 
almost to an obsession lest the judiciary, in cases involving the question of 
recognition, should trespass on what has been imagined to be the peculiar 
province of the political department of the government. Judges have indi- 
cated greater solicitude not to embarrass the executive in its conduct of 
foreign affairs than to protect the legal interests of private individuals or 
of foreign States where sovereign rights were at stake. The administration 
of justice has thereby become subordinated to political considerations, and 
judicial independence has thus been seriously impaired. A misunderstand- 
ing of the essential facts of international intercourse and of the law of nations 
has been revealed. The courts have frequently failed to understand the 
true nature of recognition and the limitations placed by international law 
upon the exercise of the function of recognition by the executive. 

Amazing anomalies amounting to a miscarriage of justice have resulted 
from this attitude of deference on the part of the judiciary to the political 
department. In one instance, the widow of an American national who died 
in Mexico was appointed executrix by a Mexican court but was not recog- 
nized by the American court for the reason that she had been appointed by 
a tribunal of a government which had not been recognized by the United 
States.5 In another case, the Soviet Government was not allowed to appear 
in court to prevent the dispersal of its own funds which had been deposited 
in a New York bank.® In another case, funds belonging to the Russian State 
were turned over by an American court to a minor functionary formerly in 
the employ of the government of the Czar long after it had ceased to exist.” 


‘Erich, “‘Naissance et reconnaissance des Etats,” Académie de Droit International, La 
Haye, 1926, Vol. XIII, p. 431. 

5 Pelzer v. United Dredging Company, 118 Misc. Rep. 210, 193 N. Y. Supp. 675. 

* Russian Socialist Federated Soviet Republic v. Cibrario. Court of Appeals of New York, 
1923, 235 N. Y. 255, 189 N.E. 259. Hudson’s Cases, p. 91. 

7 Lehigh Valley Railroad Co. v. State of Russia. U.S. Circuit Court of Appeals, Second 
Circuit, 1927, 21 F. (2d) 396. Hudson’s Cases, p. 96. 
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In a French case, even though the Soviet Republic had been recognized by 
France, it was found necessary to revive artificially a Russian corporation 
which had been dissolved by Soviet law, a process which has been aptly 
described as “reviving a mummy.”*® In a British case involving the con- 
fiscation of private property by the Soviet Government, the court was com- 
pelled, by reason of the retroactive effect of recognition, to reverse its decision, 
although the legal interests and rights involved obviously had never changed.® 
Owing to the different juristic conceptions prevailing in various countries 
which had already recognized the Soviet Union, judicial redress of varying 
degrees might be obtained in one country while denied in another. The 
same set of facts was subjected to utterly variant interpretations according 
to the forum loci. In countries where recognition has been delayed or re- 
fused, the courts have been placed in the embarrassing situation either of 
failing to protect individual interests or the national sovereign rights of 
Russia, or of being constrained to render decisions which logically must be 
reversed following the recognition of the de facto government in Russia. 
The cases are so numerous and readily accessible that it is not necessary to 
do more than to note the judicial confusion which has been created by the 
failure to understand the nature and the underlying principles of recog- 
nition.?® 

In spite of this unfortunate situation, however, the legal problem of recog- 
nition is not as hopelessly complicated as might first appear. The matter 
has seriously preoccupied many publicists and jurists who have endeavored 
to clarify the problem. Some judges—notably Justice Cardozo—have had 
the courage to embark on the badly charted sea of legal precedence in order 
to discover a reasonable and safe course for the administration of justice. 


8 Banque Industrielle de Moscou v. Banque Russe pour le Commerce et l’Industrie. Trib. 
civil Seine, May 20, 1921. 50 Clumnet, p. 533. 

® Banque Internationale de Commerce de Petrograd v. Goukassov, 1923. Great Britain, 
L.R., 2 K.B. 682; Russian Commercial and Industrial Bank v. Comptoir d’Escompte de 
Mulhouse, 1923, L.R. [1925] A.C. 112; Court of Appeal, L.R. [1923] 2 K.B., 630. See John 
G. Hervey, The Legal Effects of Recognition in International Law as Interpreted by the 
Courts of the United States, pp. 101-103. 

10 See George Nebolsine, ‘‘The recovery of the foreign assets of nationalized Russian cor- 
porations,” Yale Law Journal, June, 1930, p. 1130. 

11 In the case of Sokoloff v. National City Bank, Mr. Justice Cardozo took the advanced 
position indicated in the following excerpt from his opinion: 

“‘Juridically, a government that is unrecognized may be viewed as no government at all, 
if the power withholding recognition chooses thus to view it. In practice, however, since 
juridical conceptions are seldom, if ever, carried to the limit of their logic, the equivalence is 
not absolute, but is subject to self-imposed limitations of common sense and fairness, as we 
learned in litigations following our Civil War. In those litigations, acts or decrees of the 
rebellious governments, which, of course, had not been recognized as governments de facto, 
were held to be nullities when they worked injustice to citizens of the Union, or were in 
conflict with its public policy. . . . On the other hand, acts and decrees that were just in 
operation and consistent with public policy were sustained not infrequently to the same 
extent as if the governments were lawful. . . . These analogies suggest the thought that, 
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These bold judicial navigators are deserving of great praise and are entitled 
to the support of those most competent to elucidate the international law of 
recognition. The subject is clearly in need of clarification and would appear 
ripe for codification. 

The study of this question was authorized by the Institut de Droit Inter- 
national at its session in New York in 1930. A preliminary report was sub- 
mitted to the members of the Institut in 1931. This report was thoroughly 
discussed by the commission especially appointed by the Jnstitut, during 
its session in Cambridge in 1931 and in Oslo in 1932. The definitive projet 
was unanimously adopted by the commission on August 19, 1932, as the 
basis for discussion by the Institut. The necessity for the clarification of 
this subject was recognized as urgent. The task of clarification appeared 
entirely feasible in the avoidance of subtle abstractions and in confining 
discussion to the actualities of international practice. It was felt wise not 
to include the moot problems of recognition under the Covenant of the 
League of Nations, or the newer doctrine of non-recognition invoked by the 
United States in the case of Manchuria, or the special problems involved in 
belligerency and insurgency. 

Within these restricted limits of discussion it was most gratifying to find 
a substantial accord in the opinions of the large majority of the members 
of the Institut concerning the basic principles which should apply in cases 
involving recognition. The projet submitted was based primarily on the 
precedents and the general tendency of international practice. It was not 
concerned with juristic theories. It aimed to reflect the facts of interna- 
tional relations. It endeavored to express that which lies behind every true 
legal principle which emerges as naturally as any other process of nature 
itself. In other words, the principles maintained in that projet were be- 
lieved to proceed ex necessitate juris and therefore should commend them- 
selves without the need of extensive argumentation. 

As a preliminary observation by way of a point de départ for the discussion 
of the projet, it was held that the term “recognition” in common practice 
usually refers to the nature and extent of diplomatic relations. The fact of 
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the existence of States and Governments is really not seriously questioned 
in actual practice. Relations of some sort between peoples are acknowledged 
and assumed as normal facts. The practical question is to define the nature 
and the extent of these relations. This is clearly a question primarily of 
political rather than of judicial concern. 

The reason for this shifting of emphasis upon the political significance of 
recognition lies in the irresistible force of the principle of continuity in human 
relations. Children are born, people marry, divorce, inherit, enter into con- 
tractual relations, and die, irrespective of changes in institutions, legislation, 
and governments. There is a force majeure which demands that these rela- 
tions and their consequences be acknowledged and respected. Neither gov- 
ernments nor courts can ever ignore the inexorable significance of the principle 
of continuity in human affairs. In the case of the Russian Government 
versus the Lehigh Valley Railroad Company, the United States District Court 
of New York declared that “the importance of recognizing governmental 
continuity, quite irrespective of considerations as to the existing form of a 
foreign government, or as to the human beings in control at any particular 
time, is well illustrated in this case.” 

Applying this principle of continuity to domestic affairs, it is clear that 
civil authority must be maintained and respected irrespective of changes in 
government, whether by violence or other illegal processes. Relations of 
some sort must be entered into with de facto authorities by all parties, not 
excluding foreign consuls. There can be no abrupt cessation of all relations, 
no complete civic vacuum. The so-called Estrada doctrine enunciated by 
Mexico merely acknowledges the palpable fact that diplomatic relations of 
some sort must necessarily continue without regard to changes of govern- 
ments. In sum, there is always a de facto situation which logically must be 
acknowledged. The formal act of acknowledgment termed “recognition 
de jure” thus becomes virtually the regularization and the solemnization of 
a de facto state of affairs. 

A logical consequence of the principle of continuity is the validity of acts 
of recognized authorities from the very moment of their existence. Recog- 
nition de jure, save for those reservations and protests which are always 
available in ordinary diplomatic practice, must be retroactive in effect. If 
this were not so, if a legal vacuum is supposed to have existed prior to 
recognition, we would then have what Canning so aptly termed a “total 
irresponsibility of unrecognized governments.” The continuity of legal rela- 
tions within a State therefore cannot be ignored or denied. 

What is true of domestic concerns is also true of international relations. 
The same governmental authority empowered to represent the nation abroad, 
save in the case of specific diplomatic protests and reservations, must be 
recognized retroactively in all its acts. 

It follows from this principle of continuity that the juridical relations of 
peoples which exist de facto and which become formally recognized de jure 
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may not suddenly be terminated by arbitrary unilateral action, even in time 
of war. Diplomatic relations may be interrupted, but legal relations are 
not susceptible of such rupture. Their effects inevitably occur and their 
consequences continue. Recognition, therefore, ex necessitate juris is irrev- 
ocable in nature. Any other attitude would lead only to inexcusable un- 
certainty and chaos in international intercourse. Recognition de jure, there- 
fore, amounts virtually to nothing more than the regularization and the 
clearer definition of the nature and extent of the relations of peoples. It is 
not an arbitrary power to alter capriciously the inexorable facts of the inter- 
course of nations. 

It follows logically that if the courts may not presume to intrude on gov- 
ernmental functions and to determine the exact nature and extent of diplo- 
matic relations, so likewise the diplomat may not properly intrude upon and 
attempt to determine the nature and extent of purely juridical functions. 
The legal consequences of human relations must be permitted to have their free 
course, irrespective of changes in States and Governments. “Judicial traffic” 
must not be impeded. There must never be a flat refusal to accord justice. 

With these explanations in mind, it may be more readily understood what 
were the determining principles that led to the unanimous adoption by the 
Institut de Droit International at its session in Brussells in 1936 of the 
Resolutions Concerning the Recognition of New States and Governments. 
The main effect of these resolutions may be seen to be the acknowledgment of 
the fact that non-recognition has very slight juridical consequences. The 
Institut, in the fulfilment of its high function to facilitate the relations of 
peoples, has performed a notable service by insisting on respect for their 
natural legitimate interests and sacred juridical rights. These resolutions are 
nothing less than an expression of elementary justice, the acknowledgment 
of an imperative juridical necessity.’ 

Puitip MarsHaLtt Brown 


EFFECT OF NATURALIZATION ABROAD OF AMERICAN CITIZENS ON THEIR MINOR CHILDREN 
BORN IN THE UNITED STATES 

Two recent cases have raised the question whether a person born in the 
United States, who was taken abroad at an early age by parents subsequently 
naturalized abroad during the minority of the child, returns to the United 
States after reaching majority an alien or a citizen. There has been a con- 
flict of views among our courts and among Executive Departments on this 
question, although the recent expressions, supported by an Attorney Gen- 
eral’s opinion in 1932, would seem to concur in the conclusion that the 
minor native-born child loses his American citizenship by the naturaliza- 
tion abroad of his father, either under Section 2 of the Act of 1907 or under 
the naturalization treaties which, it is said, require the United States to 
recognize the naturalization abroad of such minor child. 


2 The resolutions are printed in the Supplement to this JourNAL, p. 185. 
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In the first case, Arla Marjorie Reid was born in Iowa in 1901 of native 
parents. In 1904 her father removed to Canada and was there naturalized 
in 1907. In 1919 the daughter married Mr. Reid, a Canadian. In 1933, 
she returned to the United States and has apparently lived here since. 
Whether she was admitted as an alien or a citizen the record does not dis- 
close. In 1934 she filed in the United States District Court for Oregon a 
petition for naturalization under the provisions of Section 4 of the Act of 
September 22, 1922, as amended by the Act of July 3, 1930, enabling Ameri- 
can women who had lost their citizenship by marriage to aliens (presumably 
under the Act of 1907) to resume American citizenship expeditiously. The 
Naturalization Examiner recommended dismissal of the petition on the 
ground that Mrs. Reid at the time of her marriage in 1919 was already a 
Canadian subject by reason of the naturalization of her father in 1907 and 
that hence she did not come within the terms of the Act of 1922. Judge 
Fee of the District Court held that inasmuch as Mrs. Reid had never abjured 
her allegiance to the United States, as the Canadian law did not apply to 
her except “within Canada,” as Canadian law accorded in any event a right 
of election, as the Treaty of 1870 with Great Britain required only a recogni- 
tion of voluntary and personal and not involuntary and vicarious expatria- 
tion, that inasmuch as the father could not accomplish what the child himself 
could not accomplish, that therefore Mrs. Reid had not lost her American 
citizenship by the naturalization of her father, but only through marriage, 
whereupon the court re-admitted her to citizenship. Jn re Reid, 6 Fed. 
Supp. 800 (1934). 

The Government appealed to the Circuit Court of Appeals. Mrs. Reid 
was not represented by counsel in either court. The Circuit Court of Ap- 
peals for the Ninth Circuit, by Wilbur, J., reversed the District Court, 
holding that she became naturalized in Canada through her father’s natural- 
ization, because Section 2172 of the Revised Statutes conferred citizenship 
of the United States on the resident minor children of naturalized citizens, 
and because the treaties with Great Britain required the United States to 
recognize her Canadian nationality as exclusive. The court purported to 
rely on a ruling of the Department of State of October, 1931, that because 
naturalization of the parent carried with it the naturalization of the minor 
child in the United States, consistency required application of the same rule 
to expatriates and that the Act of 1907 providing for expatriation by 
naturalization abroad extended also to the minor children, as did the 
naturalization treaties requiring United States recognition of foreign natural- 
ization. The court did not stop to analyze the law of Canada, to see what 
effect it might have had on Mrs. Reid’s status. Apart from other question- 
able conclusions of the opinion, the application of Canadian law, it is be- 
lieved, would have brought about a different result. [United States v. Reid, 
73 Fed. (2d) 153 (1934).] Mrs. Reid was then served with a notice of 
deportation, but pending the outcome of petitions for rehearing and cer- 
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tiorari, execution was suspended. Only on June 8, 1936, was the rehearing 
denied by the Circuit Court of Appeals, whereupon on September 8, 1936, 
the last possible day, a writ of certiorari in forma pauperis was filed on Mrs. 
Reid’s behalf by Mr. Henry F. Butler, who volunteered his services, in the 
United States Supreme Court. 

In the second case, not yet in the courts but pending in the Department 
of Labor, Marie Elisabeth Elg was born in the United States in 1907 
and was taken by her naturalized American mother to Sweden, her father’s 
native country, when she was four years old. In 1922 her father also returned 
to Sweden, where he has since resided. In 1924, when she was sixteen, her 
father apparently was readmitted to Swedish nationality, although only in 
1934 did he admit to the American consul that he had voluntarily expatriated 
himself. In 1929, just after reaching the age of twenty-one, the daughter 
returned to the United States for permanent residence and was admitted as 
acitizen. In 1935, she was served with notice of or threatened with deporta- 
tion as an alien. Inasmuch as the Department of Labor has not proceeded 
with the deportation, which remains suspended until the outcome of the Reid 
appeal, Miss Elg is in a perfect position to test the validity of the threat and 
to assert her citizenship in an action against the Department of Labor for a 
declaratory judgment of her American citizenship. 

Several comments seem justified by these cases. In the first place, it is not 
apparent why there must be uniformity in naturalization and expatriation. 
The United States may admit to citizenship the resident minor children of 
persons who become naturalized without expatriating the minor native-born 
children of Americans who decide to expatriate themselves. By the Act of 
1855,} an alien woman who married an American citizen became herself 
American, but the American woman who married an alien did not, until 
the Act of 1907, repealed in 1922, become an alien.2, When denationalization 
is to be accomplished it should be done by express statute, as was done by 
Great Britain in the Nationality Act of 1870,3 specifically expatriating the 
minor children who reside in the country which naturalized the parent and 
who there acquire its citizenship. The very fact that the United States did 
not see fit to adopt such a provision is a strong indication that Congress 
never entertained such an intention. Yet the result purports to have been 
accomplished here by administrative ruling, relatively recent in fact, for 
some years ago such native-born minor child abroad was at least given an 
option or right of election at majority whether to return to the United States 
as an acknowledged American citizen or remain abroad. If he continued to 
reside abroad he usually lost whatever right to diplomatic protection he had 
during minority, but, if no question of dual nationality arose, neither Ameri- 


1 Sec. 1994 Revised Statutes, repealed by Act of Sept. 22, 1922, Sec. 6, 42 Stat. 1021. 
*“The Citizenship of Native-born American Women who Married Foreigners before 

March 2, 1907, and Acquired a Foreign Domicile,” this Journat, Vol. 29 (1935), p. 396. 
333 and 34 Vict., c. 14, par. 10. 
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can citizenship nor protection should have been deemed affected.4 Mr. 
Flournoy has sagely remarked that “such an important thing as the cancel- 
lation of citizenship should not result from a mere administrative decision 
. . . the ex parte decision of a clerk in a Government office.”*® If this is 
true with respect to naturalized citizens who go abroad for prolonged periods, 
a fortior it should apply to native-born citizens safeguarded by the Consti- 
tution. 

There is, to be sure, some conflict of judicial authority on the question of 
the effect of a parent’s expatriation on a minor native-born American child.® 
The view favoring denationalization seems to have been influenced by an 
opinion of the Attorney General in 1932 in the case of Ingrid Therese 
Tobiassen * holding that the repatriation in Norway of a father who had 
previously been naturalized in the United States, expatriated under the law 
of Norway his American-born minor daughter, although she was in the 
United States as a permanent resident at the time of her application for a 
permit to return to the United States after a visit to her parents. Because 
she was then only twenty years old, it had additionally to be held that she 
could not have her domicil in the United States, but was to be deemed domi- 
ciled in Norway, where her father resided. It is submitted that the five 
page opinion is superficial, seems unaware of the controversial issues in- 
volved and is altogether inadequate. Apart from its questionable law, it 
exemplifies doubtful policy, as do indeed, it is submitted, the positions taken 
by the Bureau of Naturalization or Commissioner of Immigration in the 
Reid and Elg cases. If the minor is unable to change his domicil and is 
unable to expatriate himself by his own act,’ why should the father be able 
to destroy advantages that the child cannot impair? 

The Bancroft and the other naturalization treaties concluded after 1868 
had their inspiration in the difficulties attendant upon claims to military 
service by the country of origin, and in the Act of 1868 which proclaimed 
the right of voluntary expatriation. For those who voluntarily acquired 
American naturalization after five years residence and the formalities as- 


‘ Borchard, Diplomatic Protection of Citizens Abroad (1915), p. 608. 

‘Flournoy, “Naturalization and Expatriation,” 31 Yale L. J. 848, at 866. See also 
Burkett v. McCarty, 10 Bush. 758, 760 (Ky. 1874). 

* In State v. Jackson, 79 Vt. 504, 65 Atl. 657 (1906), the power to deprive the child of his 
native-born American citizenship by act of the expatriated father was denied. But in 
Ostby v. Salmon, 177 Minn. 289, 225 N.W. 158 (1929), it was affirmed. The Circuit Court of 
Appeals in the Reid case relied on the recent view of the State Department, which it quotes. 

736 Op. Atty. Gen. 535 (1932). 

* Ludlam v. Ludlam, 26 N. Y. 356, 376 (1863); U.S. ex rel. Baglivo v. Day, 28 Fed. (2d) 44 
(D. C. 1928). Wong Kim Ark v. United States, 169 U. S. 649, 18 Sup. Ct. 456 (1898) 
(qguaere) : ‘Whether any act of himself, or of his parents, during his minority, could have the 
same effect [expatriation] is at least doubtful.” 15 Op. Atty. Gen. 17, Steinkanler’s case, to 
effect that ‘‘there is no law of the United States under which his father or any other person 
ean deprive him of his birthright.” See other authorities cited by Judge Fee in the District 
Court, in the Reid case, 6 Fed. Supp. 800, at 805. 
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sociated with naturalization, including the oath of allegiance and avowed 
renunciation of native citizenship, the United States claimed the right of 
exclusive American citizenship. While the treaties were naturally in form 
reciprocal, it was appreciated in Europe that they symbolized a triumph 
for the American view of voluntary expatriation. While treaties should be 
liberally interpreted to accomplish their object, and while they are not 
necessarily bound to the circumstances which gave them birth, it still re- 
mains a question whether it is wise for the United States to give these 
naturalization treaties a meaning which endorses involuntary expatriation, 
free from all those formal conditions, avowals and renunciations character- 
izing the process of changing nationality, which deprives a native-born 
citizen of his constitutional birthright without his knowledge or consent, and 
which permits expatriation to be accomplished vicariously by the act of 
another, without possibility of election after reaching majority. No such 
result could have been in the contemplation of Congress in 1868 or since then. 
It appears to be dictated by the fetish of consistency which deems it neces- 
sary to apply the same rule to the loss of American citizenship as applies to 
its acquisition. But there is no such requirement in the United States stat- 
utes, and foreign countries differ greatly from one another in their applica- 
tion of citizenship rules to minors. While “naturalization” is the term 
loosely applied to characterize the automatic attribution of citizenship to 
a wife and minor child, neither of whom is usually consulted on the question, 
it is submitted that the naturalization treaties alone do not require the 
United States to recognize such involuntarily acquired citizenship. This 
is especially true where the woman or child is in the United States, free from 
the claim of any foreign country to her citizenship and where the denial of 
her constitutional claim to citizenship rests not on statute but on adminis- 
trative inference. In the Elg case and the Tobiassen case, presumably, the 
naturalized father returning to his native land would have had on return 
here (at the time of the daughter’s return) an opportunity to rebut the pre- 
sumption of expatriation arising under the Act of 1907. If the father, why 
not the minor daughter born in the United States? Had she been born abroad 
of an American father she would, under Section 1993 Revised Statutes and 
Section 6 of the Act of 1907, have had a right of election on reaching majority.® 
The native-born should have at least as much claim to consideration. There 
may also be a question, following a judicial tradition none too sound, whether 
the presumptions afforded by the Act of 1907 do not supersede earlier treaty 
provisions. 

But in the case of Canada, and probably in most of the British Dominions, 
naturalization has a limited effect only, which the Circuit Court of Appeals 
in the Reid case did not seem adequately to consider. Even if it should be 


® The amendment of May 24, 1934, 48 Stat. I, 797, does not appear to restrict this right of 
election unless one of the parents is an alien, when the child must come to the United States 
at latest at the age of thirteen and take an oath of allegiance after reaching majority. 
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true that the naturalization treaties required the United States to recognize 
the citizenship automatically conferred on a minor by the naturalization 
of his father, certainly the treaties do not require more to be recognized than 
the foreign naturalization law grants or imposes. It so happens that in 
1907, when Mrs. Reid’s father was naturalized, naturalization in Canada had 
local effects only. Canada did not purport to consider Mrs. Reid a Canadian 
or British subject in any country but Canada. Not even in the United 
Kingdom was Mrs. Reid a Canadian or British subject.!° Canada did not ap- 
parently so regard her father while in the United States. The Canadian Re- 
vised Statutes of 1886 provided that “if the father . . . has obtained a cer- 
tificate of naturalization within Canada, every child of such father or mother 
who, during infancy, has become resident with such father . . . within 
Canada, shall, within Canada, be deemed a naturalized British subject.” 14 
Even naturalization in the United Kingdom does not necessarily have effects 
in the Dominions and a fortiori in foreign countries, and especially in the 
country of origin. Said the British Naturalization Committee in 1901: 


It is impossible to ask a foreign country to deprive its nationals of 
their nationality unless this country [The United Kingdom] is in a 
position to offer in return the status of a British subject, recognised 
everywhere, both within and without His Majesty’s dominions. . . . It 
is especially desirable that a naturalised alien should, like a natural- 
born British subject, remain a British subject everywhere and for all 
purposes unless and until he divests himself of or loses his nationality 
in one of the ways provided by law.” 


The late Mr. John S. Ewart, Canada’s distinguished counsel in the Fish- 
eries Arbitration at the Hague, 1910, and a historian and jurist of note, in 
criticizing the Canadian law, the confused state of the British naturalization 
statutes, and the work of the Imperial Conference of 1911, designed to bring 
order into the subject, quotes from the Colonial Office Circular of 1874 as 
follows: 


It is hardly to be expected that a foreign Court will consider a person 
a British subject, if the law itself (the British law) treats him as a 
subject only in the United Kingdom, and as an alien in the colonies.'* 


In speaking of the treaty between Great Britain and the United States, 
Mr. Ewart says: 


But the convention has, of course, no application to the case of an 
American citizen who takes merely local or temporary naturalization in 
a British dominion. It would be impossible to expect the United States 
to treat as “in all respects British subjects,” persons who in all parts 


1° Markwald’s case, R. v. Francis [1918] 1 K. B. 617; [1920] 1 Ch. (C. A.) 349. 

1 Rev. Stat. 1886, Sec. 26, c. 113. 

12E. F. W. Gey van Pittius, Nationality within the British Commonwealth of Nations 
(1930), p. 207. 

13 Ewart, “‘ Naturalization,” 31 Canadian Law Times (1911), 378, at 844. But ef. van 
Pittius, supra, p. 50. 
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but one of the British possessions are treated as Americans. As we have 
already seen, the naturalization conferred in the United Kingdom upon 
an American has no effect in Canada; and it would be in the last degree 
absurd if an American naturalized in England should be an American in 
Canada, but nevertheless a British subject in the United States. It 
would, of course, be equally absurd that an American naturalized in 
Canada should be an American in England and a British subject in 
New York.1# 


Mr. Ewart objected to this limited effect of Canadian naturalization as 
follows: 

At the same time, it is absolutely essential that Canada should have 
authority to confer nationality upon the thousands who go to reside 
there, and it is still more important that the effect of naturalization in 
Canada should put an end to previous nationality. But that effect (as 
we have seen) will follow Canada’s action only if Canadian naturaliza- 
tion is complete. Conferring privileges upon an American while he is 
“within Canada,” leaves his American nationality elsewhere untouched. 
That will not do. It might bring us into very serious trouble in days 
to come. Our naturalized Canadians must owe no allegiance, under 
any circumstances, elsewhere.'® 


The Imperial Conferences of 1911, 1917, 1923, and 1926 made efforts to 
achieve a uniform naturalization law throughout the British Empire. They 
were not very successful. While it seems that Dominion naturalization, un- 
less in conformity with the conditions laid down in the British Nationality 
and Status of Aliens Act, 1914,!° will not be recognized in the United Kingdom, 
it is not known to what extent the Dominions do now recognize United King- 
dom naturalization as having universal effects. However that may be, 
Canada enacted a new Naturalization Act in 1914, repealing the limitation 
“within Canada,” but making the inclusion of minor children in the natural- 
ization certificate of the father a matter of discretion with the Secretary of 
State and authorizing him in his discretion, on the revocation of a certificate 
of naturalization, to include the wife and minor children." 

It would thus seem that before 1914 Mrs. Reid was deemed a Canadian 
or British subject within Canada only. Whether the naturalization Act of 
1914 has broadened her status is not clear; unless specifically included in 
her father’s naturalization certificate, at least, her status would not seem 
to have changed. Whether the United States is bound under the Treaty of 
1870 with Great Britain to recognize all the mutations of Dominion natural- 
ization which the mother country will not recognize is an open question. 
' Certainly in 1907 there was no Canadian nationality of Mrs. Reid outside 
Canada which the United States was bound to accept. Yet under the deci- 
sion of the Circuit Court of Appeals, Canada would seem to have regarded 


4 Ewart, “‘ Naturalization,” 31 Canadian Law Times (1911), 844-5. 

Tbid., p. 846. 

18 4-5 Geo. V, c. 17, Flournoy and Hudson, Nationality Laws, p. 61. 

17 Canada, Naturalization Act, 1914, c. 44, s. 35, Rev. Stat. 1927, c. 188, Sec. 7, 10. 


EDITORIAL COMMENT 701 


her while in the United States as an American citizen, whereas the United 
States regarded her as a Canadian—an anomalous result. So far as known, 
Canada lays no claim now to the citizenship of Mrs. Reid. For all the 
reasons mentioned, it would seem doubtful whether the opinion of the Circuit 
Court of Appeals in that case is sustainable. 

Possibly another matter deserves consideration. Naturalized citizens of 
the United States, by virtue of Section 399 ¢ (a) of Title 8 of the United 
States Code, now have a way of obtaining from the Commissioner of Im- 
migration and Naturalization a certificate of derivative citizenship. But 
the native-born citizen has no analogous method of obtaining a certificate 
of citizenship from any governmental department. It should be provided 
for by statute, inasmuch as the constitutional power of Congress to natural- 
ize seems to have been construed by implication to include the power to 
nationalize and denationalize the native-born. But in any event, a person 
whose citizenship is challenged by an effective or authoritative source should 
have the power to sue the challenger and remove the cloud on his status by 
an action for a declaratory judgment under the Federal Declaratory Judg- 
ments Act of June 14, 1934, declaring him a citizen of the United States. 
Such an action should lie even against the Department of State denying a 
passport on the ground of alienage. Although a passport cannot be judici- 
ally coerced by mandamus or otherwise, and its issuance must for political 
reasons remain discretionary, there is no reason why an administrative ruling 
on the incidental question of citizenship should remain judicially unreview- 
able. No department, other than the Department of State, has such ad- 
ministrative discretion, at least on questions of law. The new Code of 
Citizenship should contain a provision authorizing actions for a declaration 
of citizenship against the Secretary of State refusing a passport or registra- 
tion certificate on a denial of the applicant’s American citizenship. Against 
other departments, the existing law permits such actions. 

EpwWIn BorcHarpD 


THE NEW STATUS OF THE DARDANELLES 

It is greatly to the credit of the Turkish Government that it chose to follow 
the orderly procedure of the law in seeking the revision of the Straits Con- 
vention of 1923. The occasion was, indeed, somewhat favorable for dramatic 
action. Other leading Powers had recently been successful in setting aside 
objectionable treaty obligations by unilateral act. Ability to defy the 
international community seemed to be rather a mark of distinction and of 
power, an assertion of sovereignty which, if it could not command respect 
in others, might at least instill fear. Happily such unworthy motives were 
not allowed to dominate the policies of the Turkish Government; and the 
fact that under the circumstances the request of that government was not 
likely to be denied by the other Powers need not detract from the credit 
due to it for the methods which it followed. 
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The Straits and the Black Sea to which they lead from the Aegean have 
long been the object of political maneuvers in the Near East. The story 
is a familiar one to students of history. The diplomatic game played around 
that particular pawn has been one of gains and losses for both Great Britain 
and Russia; but few of the statesmen who participated in the conference at 
the close of the Crimean War would have believed that the conditions to 
which they sought to give the finality of law would be as completely reversed 
as they were at Montreux. What is of particular interest to the student 
of international law is, first of all, the striking change in the position of 
Turkey in the community of nations, and, next, the formal removal of a 
servitude upon Russia that has long restricted the access of its warships 
to the waters of the Mediterranean. 

In one sense the new convention merely restores old rights formerly pos- 
sessed and exercised by Turkey, but taken from it in 1923 by the Treaty 
of Lausanne. As far back as 1809, Great Britain, in concluding with 
Turkey the Treaty of the Dardanelles, had recognized the “ancient rule of 
the Ottoman Empire” excluding foreign warships from the Straits. The 
rule received more formal recognition by the signatory Powers of the Con- 
vention of London of 1841, and it was expressly confirmed by the Treaty of 
Paris in 1856. The exception allowed by the latter treaty in favor of per- 
mitting the passage of light cruisers put at the service of foreign embassies 
or engaged in protecting the freedom of navigation of the Danube did not 
weaken the force of the general restriction. The Treaty of Paris, in requir- 
ing further that Russia should demolish fortresses upon the shores of the 
Black Sea and in forbidding the maintenance by Russia of a navy in Black 
Sea waters seemed for a time to have definitely settled the problem of pro- 
tecting a helpless Turkey and of preventing the access of Russian armed 
vessels into the Mediterranean. 

Time, however, soon wrought unforeseen changes. Russia seized the oppor- 
tunity offered by the Franco-Prussian War and threw off the servitude im- 
posed upon it by the Treaty of Paris, an act which gave to the world the 
classic statement, on the part of the other signatory Powers, of the wrong- 
fulness of the unilateral denunciation of treaties. “It is an essential principle 
of the law of nations,” said the Powers in their conference at London, “that 
no Power can liberate itself from the engagements of a treaty nor modify 
the stipulations thereof, unless with the consent of the contracting parties, 
by means of an amicable arrangement.” Russia, however, had its way; 
and all that the Treaty of London succeeded in doing was to continue the 
general exclusion of warships from the Dardanelles and at the same time 
to authorize the Sultan to make an exception in favor of the vessels of 
friendly and allied Powers if necessary to secure the execution of the terms 
of the Treaty of 1856. 

A radical readjustment of the status of the Dardanelles was attempted 
in 1923, when the Straits Convention which accompanied the treaty of peace 
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adopted “the principle of freedom of transit and of navigation by sea and 
by air through the Straits.”! Not only were merchant ships to be per- 
mitted to pass freely in time of peace and in time of war, subject only to 
the condition that if Turkey should be a belligerent the vessels would not 
give aid to the enemy, but warships as well were to be given free passage in 
time of peace, subject, however, to restrictions as to numbers. Even in 
time of war warships were to have free passage, if Turkey were neutral, 
provided they did not perform any hostile act; and if Turkey were a bel- 
ligerent they might pass if they were themselves neutral. Not only was 
the “ancient rule of the Ottoman Empire” thus formally set aside, but 
Turkish control over the Straits was further weakened by the creation 
along both shores of the Dardanelles and the Bosphorus of “demilitarized 
zones” within which no fortifications or military establishments might be 
built. Turkey’s protection now depended solely upon the action of the 
Council of the League of Nations, while Russia was exposed to the attack 
of foreign warships which, while coming within the restrictions imposed upon 
individual Powers, might collectively far outnumber its own Black Sea fleet. 

The following thirteen years were to witness a strange reversal in the 
political fortunes of both Russia and Turkey. The communist government 
of Russia, which in 1923 was still an outlaw among the nations, became a 
member of the League of Nations, a supporter of the principle of collective 
security, and an ally of republican France. Turkey, under the able leader- 
ship of its new President, instituted reforms in its government, became a 
rising rather than a declining Power, and was admitted in 1932 to membership 
in the League of Nations. While these changes were taking place in the 
political position of the two countries which were most directly affected by 
the Straits Convention of 1923, it was becoming clear that the provisions of 
the Treaty of Versailles were not to be regarded as a permanent settlement 
of the issues determined by them. More unsettling even than that situation 
was the fact that the principle of collective security had received a severe 
check in the inability of the League to protect the territorial integrity of 
China and the very existence of Ethiopia. What was more reasonable, then, 
than that Turkey should demand a revision of the restrictions put upon it 
in 1923 and be accorded an international status more commensurate with 
its internal reforms. The only question was whether the changes should 
be effected by unilateral action in defiance of the Convention of 1923, or by 
the collective action of the signatories of the Lausanne Straits Convention. 
Happily Turkey chose the latter method. A copy of its note to those Powers 
was transmitted on April 10, 1936, through the Secretary General of the 
League, to all League members.” 

The purpose of the new “Nine Power” Convention, signed at Montreux 
on July 20, is stated to be the desire to regulate the transit and navigation 


1 The convention is printed in this JourNat, Supplement, Vol. 18 (1924), p. 53. 
? For text of the note, see League of Nations Official Journal, May, 1936, p. 504. 
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in the Straits in such manner as to safeguard, “within the framework of 
Turkish security and of the security, in the Black Sea, of the riparian States,” 
the principles of the Treaty of Lausanne, the purpose of which had been 
stated merely to be “to assure free transit and navigation of the Straits to 
all nations.” The convention formally abrogates the Treaty of Lausanne; 
but in view of the delay attending its ratification, Turkey is empowered by 
a protocol to apply the conditions of the new convention provisionally as 
from August 15, and to proceed to “immediately remilitarize the zone of 
the Straits.” 

The first section of the convention deals with commercial vessels, and it 
repeats largely the provisions of the Treaty of Lausanne, except that more 
specific conditions are laid down with respect to the sanitary inspection by 
Turkey of shipping passing through the Straits. An appendix contains a 
scale of fees to be charged for sanitary, navigation and life-saving services. 

Section 2, dealing with warships, distinguishes between their passage in 
time of peace and in time of war. In respect to passage in time of peace 
the convention changes the restrictions on tonnage fixed by the Lausanne 
Convention, which took the size of the Russian fleet as the maximum size of 
the naval force which each Power might send into the Black Sea. By the 
new convention, the aggregate tonnage which non-Black Sea Powers may 
have in that sea is limited to 30,000 tons or 45,000 tons according to the 
tonnage of the strongest fleet in the Black Sea, and the tonnage of any one 
non-Black Sea Power is limited to two-thirds of the foregoing aggregates. 
Moreover, a further restriction unknown to the Treaty of Lausanne is placed 
upon the gathering of non-Russian naval forces in the Black Sea by the 
provision that war vessels of non-Black Sea Powers may not remain in that 
sea for more than twenty-one days. 

By the Lausanne Convention, Turkey had “no responsibility in regard to 
the number of war vessels which passed through the Straits.” The present 
convention accords free passage in time of peace to “light surface vessels, 
minor war vessels and auxiliary vessels,’ whatever their flag, but limits the 
maximum aggregate tonnage of all foreign naval vessels which may be in 
course of transit through the Straits to nine vessels and 15,000 tons. Capital 
ships of greater tonnage may pass through singly, escorted by not more 
than two destroyers. Excepted from tonnage limitations are “naval auxili- 
ary vessels” carrying fuel. Restrictions are placed upon the passage of 
submarines and the use of military aircraft. A significant feature of the 
convention is that the Black Sea Powers, primarily meaning Russia, are 
subjected to scarcely any limitation upon the passage of their warships 
into the Aegean Sea. 

In time of war, when Turkey is neutral, the convention departs from the 
Treaty of Lausanne by prohibiting passage through the Straits of belligerent 
naval forces unless they are bent on missions ordered by the League of 
Nations, or are going to give aid to a victim of aggression under a mutual 


EDITORIAL COMMENT 705 


assistance pact binding Turkey which has been concluded within the frame- 
work of the League Covenant and registered and published in conformity 
with Article 18 of the Covenant. If Turkey should be a belligerent, it is 
allowed complete discretion to close the Straits, and it may also do so if 
“menaced by war,” except that in the latter case its decision may be over- 
ruled by a two-thirds majority of the Council of the League of Nations. 

The third section deals with civil aircraft, which were allowed free passage 
by the Lausanne Convention, but are now required to fly by specified routes 
after giving notice. 

The fourth section covers general questions. Notably, it abolishes the 
International Commission set up by the Lausanne Convention and trans- 
fers its powers to the Turkish Government. The convention will be open 
to the adhesion of all Powers signatories of the Lausanne Convention, so 
that Italy, not represented at the Montreux Conference, will be able to 
become a party at a later date. 

The Montreux Convention, taken as a whole, marks the recognition of 
the new status of Turkey in the community of nations. Turkey now re- 
gains primary control of the Straits and is freed of the demilitarization 
provisions of the Lausanne Convention. The territorial sovereignty of 
Turkey over the Straits is, it is true, still subject to a servitude of innocent 
passage; but the servitude is no more serious in its restrictions upon Turkey 
than are the servitudes imposed upon other territorial straits, as in the case 
of the Danish Sound and the Straits of Magellan. There is, however, one 
significant qualification to be added. While Turkey is once more the indi- 
vidual guardian of the Straits, Turkey is to exercise its control in accordance 
with the obligations of the Covenant of the League of Nations. Should the 
members of the Council of the League decide to send a combined naval force 
into the Black Sea, Turkey must let it pass. This obligation is curiously 
qualified by the provision that Turkey must be neutral, whatever that can 
mean if Turkey is a member of the League and obligated by the provisions 
of Article 16 of the Covenant. Thus the authority of the League is put 
above that of the convention itself, in that a decision of the Council of the 
League can override its express provisions without further consultation of 
the signatory States. It is of importance to observe that for the purpose of 
determining the question whether Turkey, in closing the Straits when in 
fear of war, may have acted without adequate justification, the Council 
may reach its decision by a two-thirds vote. It is also of interest that 
Article 18 of the Covenant, making the formal registration of treaties a 
condition of their binding force, is given specific application in respect to 
a mutual assistance pact in accordance with which vessels of war are to 
be allowed passage through the Straits when on their way to aid the victim 
of an act of aggression. 

To Russia, as to Turkey, the new convention marks a gain of legal as 
well as political significance. For not only is the servitude imposed by the 
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Treaty of Paris in respect to Russian armed vessels in the Black Sea now 
formally removed, but Russia is free to send its warships into the Aegean 
practically without restriction, although non-Black Sea Powers, both indi- 
vidually and collectively, are restricted as to the tonnage they may send 
into the Black Sea. The resulting situation is more than a liquidation of 
the provisions of the Treaty of Paris. It marks what is truly a new era 
in the relations of the governments that have succeeded the rulers of the 
old Muscovite and Ottoman empires. In this respect the political sig- 
nificance of the treaty far exceeds its legal significance. 
C. G. Fenwick 


THE SCOTT PRIZE IN INTERNATIONAL LAW 


The Institut de Droit International announces that the prize established 
by Dr. James Brown Scott in memory of his mother, Jeannette Scott, will be 
known in 1937 as the “Charles Calvo Prize.” The subject of the prize essay 
is “A critical and documented study of the different causes of nullity of an 
arbitral award in public international law, and of the consequences of such 
nullity.” The studies must be received not later than March 1, 1937, by 
M. Charles De Visscher, Secretary General of the Institute of Inter- 
national Law, 200 Avenue Longchamps, Brussels. The regulations for these 
contests are printed in the Annuaire de l’Institut de Droit International, 1934, 
p. 751 et seq. 

The prize offered in 1935 under the name of Andrés Bello was not awarded. 
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CURRENT NOTES 
HENRY WHEATON, “ELEMENTS OF INTERNATIONAL LAW,” 1836-1936 


One hundred years ago Henry Wheaton (b. 1785—d. 1848) published the 
first edition of his Elements of International Law with a Sketch of the History 
of the Science. In the Advertisement (Preface) to this volume, Berlin, 
January 1, 1936, referring appreciatively to the work of Vattel and others 
in the field of international law, he said, “The knowledge of this science has, 
consequently, been justly regarded as of the highest importance to all who 
take an interest in political affairs.” Wheaton adds modestly that “The 
Author cherishes the hope that the following attempt to illustrate it will be 
received with indulgence, if not with favour, by those who know the difficul- 
ties of the undertaking.” 

His hope that the work would be received with favor has been far more 
than realized as edition after edition in many languages has appeared. 
Courts throughout the world have cited his work as authoritative. 

Wheaton’s reliance upon history is evident in the title to the 1836 edition 
which covers “a sketch of the history of the science.” This point of view 
in approaching the problem of preparing the first extended treatise taking 
American conditions into consideration is indicated by the statement that in 
studying “what has occurred or been decided in the practice and intercourse 
of nations . . . the principal aim of the Author has been to glean from these 
sources the general principles which may fairly be considered to have received 
the assent of most civilized and Christian nations, if not as invariable rules 
of conduct, at least as rules which they cannot disregard without general 
obloquy and the hazard of provoking the hostility of other communities who 
may be injured by their violation.” 

As Wheaton looked back in the third decade of the nineteenth century 
upon the years since the establishing of the United States Government in 
1776, he saw what might be analogous to the corresponding years of the 
twentieth century, an eventful period of transition which “has been mixed 
with good and evil—darkened with furious controversy, and stained with 
ferocious crimes; giving birth to bloody and calamitous wars—engendering 
wild, perilous, and impracticable schemes of improvement.” 

Wheaton’s background of academic training in America and Europe; thor- 
ough knowledge of the principles of civil and common law; training as Re- 
porter of the Decisions of the Supreme Court of the United States; experience 
in military, naval, and admiralty law; and diplomatic experience for twenty 
years furnished a sound basis of knowledge for the first and later editions of 
his treatise on international law. 
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To the work of Henry Wheaton in the field of international law there has 


long been conceded the highest recognition.* 
GrorGce GRAFTON WILSON 


YOSEMITE CONFERENCE OF THE INSTITUTE OF PACIFIC RELATIONS 


The Sixth Conference of the Institute of Pacific Relations met at Yosemite 
Valley, California, August 15-29, 1936. The organization had departed from 
its earlier plan of biennial meetings, and three years had elapsed since the 
5th Conference at Banff.2 This circumstance may have in part accounted 
for the remarkable character both of the membership of the conference and 
of the data papers circulated as a background for discussion. 

The 68 data papers ranged in size from small pamphlets to large books. 
Most of them dealt with economic problems and developments in Pacific 
countries, as for instance: “Rural Economic Reconstruction in China,” 
“Small-scale Industries of Japan,” “The Foreign Trade Policy of the United 
States,” “The Netherlands’ Indies During the Depression,” “The Economic 
Development of the Soviet Far East.” 

Among those with a more legal and political interest were three studies 
presented by the Secretariat of the Institute, on “Diplomatic Machinery in 
the Pacific Area,” “The League of Nations Activities in the Pacific,” and 
“Manchuria Since 1931.” The Australian group presented a review of 
“Australian Foreign Policy,” and the Canadian group presented significant 
studies on “International Machinery for the Maintenance of Peace in the 
Pacific Area,” “Canada and the Changing Balance of Power in the Pacific,” 
“Responsibility for Peace and War in the Pacific.” There was a Philippine 
study of “Neutralization of the Philippines,” “A British View of Pacific 
Affairs in 1936,” a French summary of “Diplomatic and Juridical Agree- 
ments of the Pacific,” and studies presented by both the Chinese and Japanese 
groups on the recent political relations of those countries. 

The membership of the Conference included individuals with a wide variety 
of experience, in some cases experience in high political office. The French 
group, which participated as a member of the Institute for the first time, 
was led by Albert Sarraut, recently Prime Minister of France and at one 
time Governor-General of Indo-China. The Soviet group, also participating 
as a member for the first time, was led by D. E. Motylev, a distinguished 
Russian geographer. The ex-Cabinet officers included Kenkichi Yoshizawa, 


1The Carnegie Endowment for International Peace is issuing a centennial edition of 
Wheaton’s Elements of International Law, using Dana’s edition of 1866. The edition has 
been edited by Professor Wilson, who has also provided an appropriate introduction. 
—G. A. F, 

2 See this Journau, Vol. 27 (1933), p. 752. Earlier conferences are noticed, ibid., Vol. 
19 (1925), p. 757; Vol. 21 (1927), pp. 524, 763; Vol. 23 (1929), p. 393; Vol. 24 (1930), p. 369. 
Proceedings of these conferences published under the title Problems of the Pacific have been 
reviewed, ibid., Vol. 23 (1929), p. 245; Vol. 24 (1930), p. 852; Vol. 28 (1934), p. 815. 
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formerly Foreign Minister of Japan; Newton W. Rowell, Canadian member 
of the Imperial War Cabinet; A. V. Alexander, formerly First Lord of the 
British Admiralty; Newton D. Baker, formerly United States Secretary of 
War; Ray Lyman Wilbur, formerly United States Secretary of the Interior; 
and F. W. Eggleston, formerly Attorney General of Victoria. 

There were several civil servants experienced in colonial and foreign affairs 
administration, such as André Touzet, of the French group; Tadao Yama- 
kawa, of the Japanese Foreign Office; E. M. Gull and G. E. Hubbard, of the 
British group; L. Kamper, J. T. Moll, and H. G. VonMook of the Dutch 
group. The academic profession was well represented, including Dr. Hu 
Shih, of Peking; Dr. P. C. Chang, of Tien Tsin; D. B. Copland, of Melbourne; 
Shiroshi Nasu, Teijiro Uyeda and Kenzo Takayanagi, of Tokyo; Horace 
Belshaw, of Auckland; Mrs. Barbara Wootton, of London; Conrado Benitez, 
of Manila; Sidney E. Smith, of Winnipeg; Dr. Carl Alsberg, of Stanford 
University ; Robert A. Millikan, of California Institute of Technology; and 
David H. Stevens, of the Rockefeller Foundation. 

The press was represented by such men as J. W. Dafoe, of Winnipeg; 
Chester Rowell, of San Francisco; James G. MacDonald, of New York; 
Caroll Binder, of Chicago; Riley Allen, of Honolulu; and Vladimir Romm, 
American correspondent of [zvestia. 

Members of parliament, bankers, lawyers, business men, labor leaders, 
writers, army and navy officers were included in many of the groups. Ob- 
servers were present from the League of Nations, the International Labor 
Organization, and the International Institute of Intellectual Codperation. 

The groups varied greatly in numbers, from 35 in the United States group 
to 2 in the Soviet group. The 11 national groups which are now represented 
on the Pacific Council, the governing body of the Institute (Australia, 
Canada, China, France, Japan, Netherlands, New Zealand, Philippines, 
United Kingdom, United States, U.S.S.R.), together sent about 130 members 
to Yosemite. These, with 45 secretaries, 3 observers, 20 members of the 
International Secretariat led by the Secretary General, E. C. Carter, and 55 
members of families, meant that over 250 persons assembled in the Yosemite. 

During the interim between round table meetings, the Pacific Council, 
committees on research, finance, education, etc., met. John W. Dafoe, of 
Winnipeg, was elected chairman of the Pacific Council, to succeed Newton 
D. Baker. 

The major work of the Conference consisted of round table discussions, 
each round table containing a quarter of the members, and meeting for two 
sessions each morning. These discussions were based on a carefully prepared 
questionnaire, covering five topics: The International Implications of the 
American “New Deal,” of Japanese Expansion, of Soviet Economic Planning, 
and of Chinese Reconstruction, and the possibilities of peaceful adjustment 
in the Pacific. The members participated as individuals, although some of 
the groups showed a tendency to caucus and present group opinions. 
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The discussions were in the main economic, rather than legal or political. 
There was a widespread, but by no means universal, opinion, that much of 
the international friction in the Pacific arose from unbalanced national 
economies, and that consequently basic solutions of the international prob- 
lems must await readjustment of the internal economic processes, particularly 
in Japan and China. The opposing view was, however, ably voiced, to the 
effect that no country under present conditions can live by itself alone, and 
that improved economic conditions in all are dependent upon a reduction of 
international tension through solving international political problems, with- 
out which a revival of international trade and normal economic relations are 
not to be expected. 

The American recovery program, with the exception of the silver policy, 
which was universally condemned, was viewed complacently, or even grate- 
fully by the other groups. Soviet economic planning seemed to cause little 
alarm. It was thought to have had the desirable effect of turning Russian 
energy in, and to have modified the expansionist policies characteristic of 
Imperial Russia, at least for the time. Chinese reconstruction, both material 
and mental, was considered by many a movement similar to the nationalism 
which swept through Europe in the 19th century. Improved communica- 
tions, popular education, and reaction from aggression were making the Chi- 
nese nationally self-conscious and belligerent. The Japanese expansion— 
military on the continent of Asia and commercial all over the world, espe- 
cially to the discomfiture of British textile markets in Asia—was considered 
by most the major disturbing feature of Pacific relations. Kodo, or the 
princely way of government, the proximity of “dangerous thoughts,” the 
proximity of dangerous armaments, resentment at racial discrimination, in- 
ternal economic conflicts, over-population, political ambition, and a “Japa- 
nese Monroe Doctrine” were all put forward as explanations of this ex- 
pansionism, and the remedies were as various as the explanations. There 
was a considerable measure of agreement that conquest in Asia would not 
help to solve the Japanese population problem, and that Japan should be 
given an opportunity gradually to expand her industrial exports. 

The outstanding impression this observer gained from the discussions, in 
comparison with earlier conferences of the Institute which he had attended, 
was that nationalism is rising rapidly in China, that Japan is becoming 
morally isolated, and that Soviet Russia is becoming a respectable member 
of the community of nations. In so far as one can judge by the attitudes 
displayed at the Conference, the Chinese are no longer looking for help from 
elsewhere, but are expecting to rely upon their own resources and arms. The 
U.S.S.R., recognized by the United States, an ally of France, a promoter of 
non-aggression pacts, and an example of a conciliatory disposition with 
respect to the Chinese Eastern railroad, was commonly regarded—except by 
the Japanese—as a bulwark of stability in the Far East. Certain of the 
Japanese professed alarm at the Soviet’s influence in Outer Mongolia, and 
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the rapid growth of Soviet military and air forces in the Maritime Provinces. 
Japan’s methods were frequently criticized as both unwise and illegal, and 
there was little disposition in any delegation to condone these methods by 
recognition of “Manchoukuo,” or abandonment of the Washington Con- 
ference principles. The Nine-Power Treaty and the Pact of Paris, although 
violated, were recognized, even by the Japanese, as still valid treaties. Cer- 
tain Japanese felt that changed conditions, particularly the increasing Soviet 
power in the Far East, called for a modification of the Washington treaties, 
to which Russia was not a party, but the common opinion among other 
groups was that these instruments set forth standards and principles which 
still marked the course of long-run wisdom as well as of legal commitment. 

In discussing the “changing balance of forces in the Pacific” it was the 
opinion of many that the Far Eastern balance of power, disturbed by revolu- 
tions in China and Russia, the World War, and Japanese naval development, 
was in process of restoration, through Chinese reconstruction, Soviet military 
and industrial development in the Far East, and the American naval program. 
The American members, however, manifested no clear opinion as to the 
reasons for the latter program. The possibilities of political machinery to 
ease the process of restoring this balance of power were considered in the 
final round table, but all proposals ran against the twin difficulties of Man- 
churian recognition and impaired confidence in the capacity of Japan to ob- 
serve treaties. To the Japanese suggestion for freedom to negotiate bilater- 
ally with China, it was pointed out that under the principles to which the 
Powers are committed, treaties made under military coercion would not be 
recognized. To the Japanese suggestion for a regional Pacific league, it was 
pointed out that Great Britain, France, the Netherlands, and the United 
States, while Pacific Powers, also had major interests elsewhere. It was 
difficult to isolate Pacific problems from world problems. 

The commercial difficulties arising from Japan’s trade expansion might, 
it was frequently suggested, be alleviated by bilateral agreements, partic- 
ularly of the type recently made by Japan with the United States, limiting 
certain types of exports; by a general economic conference, designed to 
establish standards of fairness in international commercial competition; or 
by the continuous activity of the International Labor Organization, of which 
all the Pacific countries are members, elevating labor standards. 

For securing political stability some members visioned two Far Eastern 
Locarnos, centering, one about Manchuria and the other about the Philip- 
pines, under the supervision of a revivified League of Nations, with which 
the United States and Japan, if not members, would codperate under the Pact 
of Paris. The Nine-Power Treaty, with the Soviet Union as a new party, 
might serve as a basis for the first, and the Four-Power Treaty, with the 
Netherlands as a new party, and made applicable to the Philippines after 
they ceased to be “an insular possession,” might serve as a basis for the 
second. Few, however, denied that at the moment the problems of recogni- 


712 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion and of confidence barred the way to fruitful negotiations toward such ends. 

It cannot be said that the discussions were reassuring with respect to 
political relations in the Far East, particularly in view of the high tensions 
of Europe and the possibilities of a German-Japanese alliance. The latter 
was discussed, and the Japanese denied that such an alliance was contem- 
plated. Other members, however, were impressed by the parallelism of the 
policies of these two countries vis-a-vis the Soviet Union. 

In such a gathering, where no resolutions are passed, an effort briefly to 
summarize the results of two weeks’ discussion is necessarily misleading, 
even with the assistance given by the periodic summary of the round tables 
presented by rapporteurs in open evening sessions. It appeared, however, 
that few thought that conditions were yet suitable for any political recon- 
struction of stability in the Far East. Most hoped that the changing balance 
of power might develop sufficiently gradually, so that conditions, favorable for 
such a reconstruction on the principles of the Pact of Paris and the Washing- 
ton treaties, might develop without a general war. 

However, the value of conferences of this type does not lie in the opinions 
which emerge but in the processes by which they are formed. This process 
involves, in the case of the Institute of Pacific Relations, long-time researches 
which assemble and publish new data and new points of view; preparation, 
distribution and reading of data papers focussing the results of research and 
experience upon concrete contemporary problems; discussion and comparison 
of attitudes at the round tables. To an increasing extent, since its first con- 
ference in 1925, the Institute of Pacific Relations has succeeded in integrating 
these processes. The participants understand the bases of opinions, al- 
though they may not agree, and they hope that this understanding may 
spread to a wider public and provide the necessary foundation for eventual 
agreement both of governments and peoples. 

Quincy WRIGHT 


THE FRANCO-SOVIET TREATY AGAIN: A FOOTNOTE 


The interrelations of the Franco-Soviet Treaty, the Locarno Treaty, and 
the Covenant of the League of Nations are so complex and their consequences 
so vast that it is still possible to add isolated points to the discussions of the 
matter in this JourNaL by Mr. Quincy Wright?! and by Mr. C. G. Fenwick.’ 

To begin with, there are current two variants of the text of the Franco- 
Soviet Treaty, one correct and the other incorrect. The correct one was 
published in Le Temps, May 5, 1935, subsequently in a British Blue Book,® 


1 “The Rhineland Occupation and the Enforcement of Treaties,” this JouRNAL, July, 1936 
(Vol. 30), pp. 486-494. 
* “The Relation of the Franco-Soviet Pact to the Locarno Treaty,” this Journat, April, 
1936 (Vol. 30), pp. 265-270. 
* Misc. No. 3 (1936). Correspondence showing the course of certain Diplomatic Dis- 
oo directed towards securing An European Settlement, June 1934 to March 1936. 
d. 5143, 
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and will ultimately be published in the League of Nations Treaty Series, 
having been registered as No. 3881.4 The incorrect one was published in 
The New York Times,5 in International Conciliation,® and even in such for- 
eign publications as News in Brief.*_ The error occurs in the first paragraph 
of the Protocol of Signature: for “Article X (or 10)” read “Article 3.” Para- 
graph I of the Protocol is correctly an interpretation of Article 3 of the 
Franco-Soviet Treaty rather than of Article 10 of the Covenant. 

Secondly, in spite of the scrupulous use of the phrase “European State” 
in the body of the Franco-Soviet Treaty, it is clear from IV of the Protocol 
of Signature that its undertakings apply only as against Germany: 


. a treaty of assistance between the U.S.S.R., France, and Germany 
was to have been concluded, under which each of these three States would 
be pledged to come to the assistance of that one among them which had 
been the object of an attack by one of these three States. Although 
circumstances have not hitherto permitted the conclusion of these agree- 
ments, which the two parties continue to regard as desirable, it is never- 
theless the case that the obligations laid down in the Franco-Soviet As- 
sistance Agreement should be understood as coming into play only 
within the limits contemplated in the tripartite agreement previously 
projected. [Our italics] 


Thirdly, the German memorandum of May 25, 1935, attacking the Franco- 
Soviet Treaty as incompatible with the Locarno Treaty, has now become 
available. This is the one referred to by the German Government ® as “a 
detailed justification of its standpoint . . . as regards the legal side” in the 
memorandum of March 7, 1936, which announced that “the Locarno Rhine 
Pact has lost its inner meaning and ceased in practice to exist. Consequently 
Germany regards herself for her part as no longer bound by this dissolved 
treaty.” 

From this memorandum of May 25, 1935, it appears, as might be expected, 
that Germany’s chief concern, now that she is no longer a member of the 
League, is with the obligation assumed by France (and the U.S.S.R.) in Arti- 
cle 3 of the Franco-Soviet Treaty “to give each other immediately aid and 
assistance in execution of Article 16 of the Covenant” in case of the cireum- 
stances specified in Article 17, paragraphs 1 and 3 of the Covenant. This is 
interpreted by the Protocol of Signature as follows: 


I. It is agreed that the effect of Article 3 is to compel each contracting 
party immediately to give assistance to the other by complying forth- 


‘ The English translation of this text is reprinted in Supplement to this Journat, p. 177. 

5 May 4, 1935, 4:3. Also March 8, 1936, 31:5. 

‘ No. 319 (April, 1986), pp. 195-198. 

7 Published by the Deutscher Akademischer Austauschdienst, Berlin. Vol. 4, No. 6/7, p. 
117. Vélkerbund, however, prints it correctly in the issues of Sept. 17, 1935, p. 12, and 
March 20, 1936, p. 12. 

§Cmd. 5143, pp. 36-39; communicated on May 29, 1935. Also in Vélkerbund, March 20, 
1936, p. 18. The translations differ. 

* Vélkerbund, March 20, 1936, p. 5. 
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with with the recommendations of the Council of the League of Nations 
as soon as they shall have been made in accordance with Article 16 of the 
Covenant. It is further agreed that the two contracting parties will 
take joint action to ensure that the Council issue their recommendations 
with all the speed required by the circumstances of the case, and that, 
should the Council nevertheless, for some reason, make no recommenda- 
tion or fail to reach a unanimous decision, effect shall nevertheless be 
given to the obligation to render assistance. 


The German memorandum of May 25, 1935,!° interprets this as follows: 


It seems that, after the departure of Germany from the League of Na- 
tions, this course of action is also intended in the case where the decision 
of the Council regarding the invitation to be addressed to Germany in 
virtue of Article 17, paragraph 1, of the pact (Covenant) has not been 
reached. 


This interpretation cannot be sustained. To apply Article 16 against a non- 
member of the League, it is necessary that the invitation either be accepted 
(Article 17, paragraph 1) or else rejected (“If a State so invited shall refuse 
to accept the obligations of membership . . .” Article 17, paragraph 3). In 
either case there must have been an invitation, otherwise Article 16 is clearly 
not applicable,!! nor, consequently, the obligations of Article 3 of the Franco- 
Soviet Treaty. The Committee of Foreign Affairs of the French Chamber 
of Deputies goes even further: 

“Tl faut noter, & ce propos, que l’invitation 4 l’Etat étranger 4 la 
Société de se soumettre aux obligations du Pacte étant de droit et n’im- 
pliquant donc pas un vote du Conseil, ni, a fortiori, une résolution adoptée 
& l’unanimité, le Protocole n’affecte en rien les conditions d’application 
de l’article 17.” }? 


Yet it is military action based on this untenable interpretation which the 
German Foreign Office contends would be “outside the limits of Article 16 
of the pact (Covenant), and would, consequently, constitute a flagrant viola- 


tion of the Treaty of Locarno.” 1% 
CHARLES F. Ransom and Rosert B. Stewart 


1° Translation printed in Cmd. 5143, p. 38. The translation in Vélkerbund, March 20, 
1936, p. 13, puts it in stronger terms: 

“After Germany’s withdrawal from the League of Nations, this is obviously intended to 
apply to the case that the invitation to Germany to be decided upon by the League Council 
. . . has not even been given.” 

u Art. 17, par. 2, requiring the Council to institute an inquiry and to “recommend such 
action as may seem best and most effectual in the circumstances” is applicable “upon such 
invitation being given.” Note that this paragraph does not involve the application of Art. 
16. Moreover, the Franco-Soviet Treaty imposes no obligations with respect to this para- 
graph. 

12 France. Chambre de Députés, Quinzitme Législature, Session Extraordinaire de 1935, 
Anneze.au proces-verbal de la séance du 10 décembre 1935. Rapport N° 5792, p. 34. 

3 In the memorandum of May 25, 1935. Cmd. 5143, p. 38. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Prertop May 16—Avausr 15, 1936 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L’Europe Nouvelle; Ex. Agr. Ser., U. S. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. 8. State 
Department; R. A. J., Revue aéronautique international; T. J. B., Treaty Information 
Bulletin, U. S. State Department; U. S. T. S., U. S. Treaty Series. 


February, 1936 
27 GreEAT BriraIn—Greece. Signed convention regarding legal procedure in civil and 
commercial matters. Greece, No. 1 (1936). Cmd. 5146. 


March, 1936 
2/5 Prrvu—Spain. Agreement regarding prohibition of films likely to give offense to 
either country arranged by exchange of notes. L. N. M.S., June, 1936, p. 190. 


12 CanapA—UNITEp States. The First Division of the U. 8. Customs Court handed 
down decision in favor of Mrs. P. L. Garrow, full-blooded Canadian Indian, holding 
right of Indians to cross Canadian border without payment of duty under U. S.- 
Canadian treaty of 1794 with Great Britain. N.Y. Times, Mar. 13, 1936, p. 25. 
Text of decision: Treasury Decisions, Mar. 19, 1936, Vol. 69, No. 12, pp. 24-27. 


27 BounDARY AGREEMENT. Guatemala, Honduras and Salvador signed act in Guate- 
mala City accepting peak of Mt. Montecristo as common boundary point for the 
three nations. P. A. U., July, 1936, p. 587. 


30 DenmMarK—Great Britain. Exchanged ratifications of extradition convention of 
Oct. 15, 1935, supplementary to the treaty of March 31, 1873. Text: G. B. Treaty 
Series, No. 8 (1936). 
April, 1936 
1 Economic Convention facilitating 
commercial exchanges and payments signed at Sofia. L. N. M. S., June, 1936, 
p. 190. 


4 BE.GiaN-LUXEMBURG Un1ion—Spain. Convention of payments signed at Madrid. 
L. N. M. S., June, 1936, p. 190 


7 Cuite—Ecvuapor. Signed reciprocal commercial agreement at Quito, providing for 
most-favored nation treatment, effective on May 7, 1936. P. A. U., Aug., 1936, 
p. 668. 
17-24 InstTiITUTE oF INTERNATIONAL Law. Held 40th session in Brussels. Revue de droit 
int. (Brussels), 1936, No. 2, pp. 421-438; Die Friedenswarte, 1936, p. 118. 


23 FraNCE—UNITED States. Signed supplement to extradition convention of Jan. 6, 
1909. 7. J. B., May, 1936, p. 10; Text: Cong. Rec., June 16, 1936, p. 9729. 
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30 GREAT BRITAIN—SWEDEN. Signed agreement in London regarding mutual recogni- 
tion of load-line certificates. Text: G. B. Treaty Ser., No. 9 (1936). 


May, 1936 
7 Great Brirain—Honaary. Exchanged ratifications of convention, signed at 
Budapest, Sept. 25, 1935, regarding legal procedure in civil and commercial mat- 
ters. G. B. Treaty Ser., No. 11 (1936). 


7 Great Brirain—Lirxavania. Exchanged ratifications of convention regarding 
legal procedure in civil and commercial matters. G. B. Treaty Ser., No. 14 (1936). 


14 GuaTEMALA. Notified League of Nations of intention to withdraw. L. N. O. J., 
May, 1936, p. 500; 7. J. B., July, 1936, p. 4. 


16 France—Great Britain. Exchanged ratifications of convention for reciprocal 
enforcement of judgments in civil and commercial matters, with protocol, signed 
at Paris, Jan. 18, 1934. G. B. Treaty Series, No. 18 (1936). 


16 FranceE—Unitep States. Trade agreement, signed May 6, 1936, proclaimed by 
President Roosevelt. Press Releases, May 23, 1936, p. 15. 


18 Cuina—Unirep States. Secretary of the Treasury Morgenthau announced agree- 
ment for substantial purchases of silver from China to stabilize Chinese currency. 
Ambassador Sze also issued statement. N. Y. Times, May 19, 1936, p. 1; U.S. 
News, May 25, 1936, p. 8. 

18 Firntanp—Unitep Srates. Signed trade agreement. Summary: Press Releases. 
May 23, 1936, p. 503; 7. J. B., May, 1936, p. 14. 


20 LIxcHTENSTEIN—UNITED States. Signed treaty of extradition at Berne. N. Y. 
Times, May 21, 1936, p. 10; T. J. B., June, 1936, p. 11. 


22 Great BriraIn—NETHERLANDS. Exchanged ratifications of convention for recipro- 
cal exemption from taxation on profits or gains arising through an agency. Text: 
G. B. Treaty Ser., No. 10 (1936). 


27 Brazir—Unitep Sratss. Signed agreement for continuance for four years of Naval 
Mission, effective June 25, 1936. Press Releases, May 30, 1936, p. 556. 


27 Great Britain—Unitep Srates. Signed supplementary convention concerning 
tenure and disposition of real and personal property. 7. J. B., June, 1936, p. 20. 


28 GrerMANy—Honeary. Signed agreement in Berlin for intellectual and cultural 
coéperation. Times (London), May 29, 1936, p. 13. 


30 Boxrtvia Recognition. New government recognized by Argentina, Brazil, Chile, 
Peru, Uruguay and the United States. Press Releases, June 6, 1936, p. 563. 


June, 1936 
4-24 INTERNATIONAL Lasor Orrice. Held 20th session in Geneva. Geneva, A Monthly 
Review, June-July, 1936. 


5 Nicaragua—Unirep States. Secretary of State Hull issued statement reaffirming 
policy of non-interference with nations in the Americas, including Nicaragua. 
Text: Press Releases, June 6, 1936, p. 576; N. Y. Times, June 5, 1936, p. 11. 


7 Frency Soctatist GOVERNMENT. On June 7, Léon Blum, premier of first French 
socialist government, outlined his policy in declaration to Chamber of Deputies. 
His declaration of foreign policy was read in the Senate on June 23. Text: N. Y. 
Times, June 24, 1936, p. 21; International Affairs (London), Sept.—Oct., 1936, p. 700. 


8 Brazitc—GerMany. Exchanged notes on one-year trade agreement between the 
Reichsbank and the Banco do Brazil, effective Aug. 1. N. Y. Times, June 9, 
1936, p. 6; Aug. 2, 1936, II, p. 6. 
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8-26 Narcotic Drua Trarric. Conference for suppression of illicit traffic in dangerous 


10 


10 


12 


15 


15 


20 


20 


22 


drugs met at Geneva to consider draft text, prepared in December, 1934, by Com- 
mittee of Experts. Convention differing little from the draft was signed on June 
26. Summary of convention and final act: L. N. M. S., June, 1936, pp. 190-192. 
Text of convention, protocol of signature, final act of procés verbal concerning 
annual statement: L. N. Doc., C.286.M.174, 174a, 174b, 174c, 1936. 


AFGHANISTAN—RvssiA. Signed trade agreement for barter of certain commodities. 
B. I. N., June 20, 1936, p. 19. 


JAPAN—MancHovxkvo. Treaty and supplement signed at Hsinking by Ueda and 
Chang, guaranteed Japanese same residential and business rights as Manchurians. 
Text: Supplement to this JourNAL, p. 188. 


Ecvapor—UnitTep Sratss. Signed provisional agreement for unconditional most- 
favored-nation treatment in commercial matters. 7. J. B., June, 1936, p. 14; 
Ex. Agr. Ser.; No. 98. 


GuUATEMALA—UniTep States. Trade agreement signed Apr. 24, 1936, came into 
force. Press Releases, May 23, 1936, p. 501; T. J. B., May, 1936, p. 15; P. A. U., 
July, 1936, p. 586. 


TurkEY—Unirep Srartes. First annual installment of $100,000 paid by Turkish 
Government due under Art. I of the American-Turkish claims agreement signed 
Oct. 25, 1934. Press Releases, June 20, 1936, p. 615. 


Arms Trarric. Secretary Hull revoked Sec. VIII of the “Laws and regulations 
. . » governing international traffic in arms, munitions, etc.,”’ following proclama- 
tion of President Roosevelt of same date. Press Releases, June 20, 1936, p. 644. 


EMBARGO ON TO ITALy. President Roosevelt issued two proclamations, one 
removing embargo on arms, ammunition and implements of war to Italy and 
Ethiopia since Oct. 5, 1935, and the other withdrawing his warning to United 
States citizens not to travel on vessels of either belligerent. Text: N. Y. Times, 
June 21, 1936, p. 1; 7. J. B., June, 1936, p. 8; Press Releases, June 20, 1936, p. 642. 


Honpuras. Sent notice of intention to withdraw from League of Nations. L. N. 
M. S., July, 1936, p. 209; T. I. B., July, 1936, p. 5. 


22 to August 15 Srrarrs CoNFERENCE. On June 22, representatives of France, Great 


24 


25 


Britain, Greece, Rumania, Turkey, Japan, Yugoslavia, and Bulgaria opened 
conference in Montreux, Switzerland, on Turkish request for revision of Straits 
Convention (Lausanne Convention of July 24, 1923). Times (London), June 22, 
1936, pp. 15-16; C. S. Monitor, June 22, 1936, p. 1; N. Y. Times, June 25, 1936, 
p. 5. On July 16, plenary session completed first reading of compromise Straits 
Convention to last 20 years. N. Y. Times, July 17, 1936, p. 8; July 18, 1936, 
IV, 5; Times (London), July 17, 1936, p. 14. On July 20, a new convention was 
signed by the nine Powers, authorizing Turkey to fortify the Dardanelles and the 
Bosphorus. Times (London), July 21, 1936, p. 15; N. Y. Times, July 21, 1936, 
p. 4. On July 21, Turkish troops entered demilitarized zones along Bosphorus 
and Dardanelles, as provided in treaty. N.Y. Times, July 21, 1936, p. 4; Times 
(London), July 22, 1936, p. 15. On July 31, Turkey ratified the convention. 
Times (London), Aug. 1, 1936, p. 11. 


Lonpon Nava Treaty. Memorandum on Japan’s refusal to accept Three-Power 
London Naval Pact delivered to Foreign Office. Times (London), June 30, 1936, 
p. 16. 


Maritime Buorace. Secretary General of the League of Nations sent to Secretary 
of State Hull certified copy of agreement relating to a uniform system of maritime 
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buoyage, which is open to signature at Secretariat of League of Nations until and 
including May 12, 1937, by any government represented or invited to the Con- 
ference on Unification of Buoyage and Lighting of Coasts, held at Lisbon, Oct. 
6-23, 1930. United States was represented but did not sign the two agreements 
adopted (1) manned lightships not on their stations, (2) maritime signals. 
T. I. B., July, 1936, pp. 22-23. 


25 NEUTRAL Powers. Representatives of World War Neutral Powers met in Geneva 
to exchange views and formulate common policy on Ethiopia. All ready to accept 
end of sanctions (Netherlands, Finland, Switzerland, Sweden, Norway, Denmark). 
N. Y. Times, June 26, 1936, p. 6. 


26 GrerMANy—ITaty. Signed civil air agreement for period of ten years. Times 
(London), June 27, 1936, p. 13. 


26 to July 4 Leaaur or Nations. Council resumed its 92d session on June 26, with 
Italian delegation absent. In view of the Assembly discussion, the Italo-Ethiopian 
question was omitted, and the session devoted to discussing the Covenant, social 
and humanitarian questions, etc. Adjourned on July 4. L.N.M.S., June, 1936. 


26 Nicaraaua. Notified League of Nations of intention to withdraw. L. N. M. S., 
June, 1936, p. 186; C. S. Monitor, June 27, 1936, p. 1. 


30 to July 4 Leaauror Nations. Assembly resumed its 16th ordinary session on June 30 
for discussion of Italo-Ethiopian dispute. Communication from Italy was read. 
Haile Selassie addressed the Assembly and general debate took place. On July 4, 
the recommendations of the General Committee to end sanctions against Italy 
were adopted by 49 votes to one, with four abstentions. Recommended that 
Council should invite governments, members of the League, to send to Secretary- 
General before Sept.1, 1936, any desired proposals for improving and strengthening 
the provisions of the Covenant. L. N. M.S., June, 1936. 


July, 1936 1 Panama Crars. Final settlement of claims between citizens of United 
States and Panama, as awarded by General Claims Commission, set up under con- 
ventions of 1926 and 1932 was accomplished, when Panama paid $111,246.25, 
covering net debt balance against Panama. WN. Y. Times, July 2, 1936, p. 9. 


2-4 REFUGEES FROM GERMANY. Inter-governmental conference with 15 countries repre- 
sented, held in Geneva to establish legal status of refugees coming from Germany, 
and adopted provisional agreement which entered into force as regards France and 
Denmark on Aug. 4, 1936. L. N. M.S., July, 1936, p. 225. 


3-8 INTERPARLIAMENTARY UNION. 32d conference held in Budapest. Resolutions: 
Inter-parliamentary Bulletin, July—Aug., 1936. 


6 Erxiorpra—Itaty. The Coérdination Committee of the League met and adopted 
resolution fixing July 15 as date for suspension of financial and economic sanctions 
imposed against Italy in October, 1935, which must be approved by the Assembly. 
C. S. Monitor, July 6, 1936, p. 1; L. N. M.S., July, 1936, p. 208; N. Y. Times, July 
7, 1936, p. 8. 


6-9 Ecuapor—Perv. Signed protocol in Lima on July 6, providing for execution of the 
protocol of June 21, 1925, for the purpose of settling their 100-year-old boundary 
dispute; provided also for sending delegates to Washington, and for possible arbitral 
decision of the President of the United States. On July 9, the President was ad- 
vised that delegations of the two countries would commence final negotiations in 
Washington on Sept. 30, 1936. Text of statement of the President and of the 
Peruvian Ambassador. Press Releases, July 11, 1936, p. 17; P. A. U., Aug., 1936, 
p. 606. 


6-15 


7-31 


9-13 


11 


11 


13 


14 


15 


17 


17 


17 
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INTELLECTUAL Co6PERATION. Joint committee of Major International Associa- 
tions, the Governing Body of the Institute of Intellectual Coéperation and certain 
other organizations, held meetings in Geneva. L. N. M. S., July, 1936, p. 213. 


LocaRNOo CONFERENCE. Premier Paul van Zeeland of Belgium invited Italy to con- 
ference of Locarno signatories, some time between July 16 and 24. WN. Y. Times, 
July 8, 1936, p. 12. Italy refused invitation. N. Y. Times, July 12, 1936, p. 20. 
On July 23, France, Belgium and Great Britain agreed to call conference of five 
Locarno Powers including Italy and Germany, to consolidate peace in Europe, and 
negotiate substitute agreement for Rhine pact. N. Y. Times, July 24, 1936, p. 2; 
Times (London), July 24, 1936, p. 14. On July 31 it was announced that Germany 
and Italy had accepted the invitation. Times (London), Aug. 1, 1936, p. 12; 
N.Y. Times, Aug. 1, 1936, IV, 5. 


FraNncE—GrEatT Britain. With cessation of sanctions against Italy, France in- 
formed Rome and London that agreement made in November, 1935, whereby she 
would place her ports at disposal of British fleet in event of aggression, had auto- 
matically come to anend. WN. Y. Times, July 10, 1936, p. 13. 


Russta—UniteEp Srates. Exchange of notes on July 11 provided extension for an- 
other year of trade agreement of July 13, 1935. Text: Press Releases, July 11, 
1936, p. 18. Exchange of notes on July 9 and 13 related to amount of purchases of 
American goods. Texts: Press Releases, July 18, 1936, p. 35; T. J. B., July, 1936, 
p. 18. 


AvusTRIA—GERMANY. Agreement to restore friendly and normal relations announced 
in Berlin. Full sovereignty of Austria recognized by Germany, and Austria will be 
guided by the principle that she recognizes herself as a German State. N. Y. 
Times, July 12, 1936, p. 1; Times (London), July 13, 1936, p. 14; Contemporary Re- 
view, Aug., 1936, p. 229. 


Rouin-JAEQuEMYNS, Epovarp, Baron. Judge of the Permanent Court of Inter- 
national Justice, died in Brussels. N.Y. Times, July 12, 1936, Il, p.6;L.N.M.S., 
July, 1936, p. 232. 


Mexico. Issued decree stating that the government has not recognized, nor does it 
propose to recognize, the annexation of Ethiopia. Weekly News Sheet (Mexico), 
July 24, 1936. 


CzEcHOosLOvAK RepusLic—Rvumania. Signed agreement providing for two Czecho- 
slovak credits. B. J. N., Aug. 1, 1936, p. 117. 


Lonpon Navat Treaty. British Foreign Office handed notes to United States and 
Japan invoking Art. 21 of London Naval Treaty of 1930—the “escalator” clause, in 
order to legitimize the retention of over-age destroyers to the total of 40,000 tons. 
Times (London), July 16, 1936, pp. 15 and 17. 


ARMAMENT NATIONALIZATION IN FRANCE. By vote of 484 to 85 French Chamber of 
Deputies passed Popular Front Government’s project for nationalization of arma- 
ment industries. C.S. Monitor, July 17, 1936, p.1; N. Y. Times, July 18, 1936, 
p. 3. 


Boutrvia—PeErv. Signed preliminary convention relative to establishment of fishing 
industry on Lake Titicaca. Survey to be made before final convention is signed. 
P. A. U., June, 1936, p. 515. 


GERMAN-AMERICAN Mrixep Ciaims Commission. Reached tentative agreement on 
United States war claims against Germany, including Black Tom explosion case. 
Findings will be sent to State Department for approval by Robert W. Bonynge, 
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agent. N. Y. Times, July 18, p. 1936, 6. September 17 set as date of final deci- 
sion. N. Y. Times, July 19, 1936, p. 18. 


17 to August 15 Spay. On July 17, Spanish Foreign Legion, commanded by General 
Francisco Franco, launched revolt which won control of Spanish Morocco, before 
passing over to the Peninsula, involving the Republic in civil war. Rebel army led 
by General Mola. President Azafia appointed a new Prime Minister, Giral Pere- 
ira. Foreign Policy Bulletin (N. Y.), July 31—Aug. 21, 1936; N. Y. Times, July 19- 
Aug. 16, 1936. 


18 Danzic. The National Socialist Government in the Free City of Danzig virtually 
abolished democratic constitution guaranteed by League of Nations, ostracised the 
League and its High Commissioner, and laid basis for final codrdination of Danzig 
with German Reich. N. Y. Times, July 19, 1936, p. 1. 


18 FraNcCE—PoLaNpD. New trade agreement signed at Paris, to replace 1924 agreement, 
denounced by Poland in May. B. J. N., Aug. 1, 1936, p. 119. 


23 to August 10 INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF Peace. On 
July 23, final draft program, approved by the Governing Body of the Pan Ameri- 
can Union, was sent to the Latin American Republics. C.S. Monitor, July 23, 1936, 
p.1;N. ¥Y. Times, July 23, 1936, p. 19; P. A. U., Sept., 1936, p. 682. On Aug. 
10 and 11, by exchange of telegrams between Carlos Saavedra Lamas, Minister for 
Foreign Affairs of Argentina, and Cordell Hull, Secretary of State of the United 
States, the date of opening of the conference was fixed at Dec. 1, 1936. Press Re- 
leases, Aug. 15, 1936, p. 156. 


29 Great Brirain—Rvssia. Reached understanding on naval agreement at London. 
Times (London), July 31, 1936, p. 14. 


30 ATLANTIC AiR Mar AND PASSENGER SERVICE AGREEMENT. Signed by Great Brit- 
ain, Canada, Irish Free State and Newfoundland. WN. Y. Times, July 31, 1936, p. 4. 


August, 1936 1-11 Neurrauity IN Spain. In effort to prevent civil war in Spain from de- 
veloping into a general war, the French Government on Aug. 1 announced plans for 
European agreement against export of arms to Spain and other forms of interven- 
tion. N.Y. Times, Aug. 2, 1936, p.1. On Aug. 4, Great Britain agreed to French 
proposal. Times (London), Aug. 5, 1936, p. 12. Germany accepted it in princi- 
ple, and, with approval of Russia, the eight main countries of Europe agreed to 
keep hands off. N. Y. Times, Aug. 9, 1936, IV, pp. 3-4. On Aug. 11, the United 
States, which had not been formally invited to join the European non-intervention 
agreement, clarified its position in an informal declaration of American neutrality 
by the State Department. Press Releases, Aug. 15, 1936, p. 152. 


2 ANDERSON, CHANDLER P. Died at age of 69 at York Harbor, Me. Washington 
Post, Aug. 3, 1936, p. 1; N. Y. Times, Aug. 3, 1936, p. 15. 


3 Srrarrs Commission. Decided at meeting in Istanbul to wind up work by Oct. 1, 
as commission ceases to exist under new Straits Convention. N.Y. Times, Aug. 
4, 1936, p. 6. 


5 GrerMANY—LitTHuaANIA. Signed economic treaty in Berlin, effective Aug. 15, em- 
bodying series of agreements on exchange of goods and payments, frontier traffic, 
labor permits, veterinary regulations, and economic interests of inhabitants of 
Memel. B. J. N., Aug. 15, 1936, p. 19; Times (London), Aug. 6, 1936, p. 9. 


7 AMERICAN Pouicy IN Spain. State Department sent special instructions to all diplo- 
matic and consular representatives in Spain. Text: Press Releases, Aug. 15, 1936, 
p. 152; B. I. N., Aug. 29, 1936, p. 32. 


CHRONICLE OF INTERNATIONAL EVENTS 


7 ARGENTINA—GREAT Britain. Trade agreement of 1933 terminated by Great 


Britain, effective Nov. 7, 1936. B. J. N., Aug. 15, 1936, p. 21. 


10 Brazitc—GreatT Britain. Reciprocal most-favored nation treaty of commerce and 
navigation arranged by exchange of notes. Times (London), Sept. 2, 1936, p. 9. 


Cmd. 5267. 


11 France—Itaty. Signed trade agreement in Rome for immediate resumption of 
normal trade relations. B. J. N., Aug. 15, 1936, p. 24; Times (London), Aug. 12, 
1936, p. 9. 

12 AUSTRIA—GERMANY. Initialed trade and tourist traffic agreement. Times (Lon- 


don), Aug. 18, 1936, p. 9. 


12 GreEAT Britrarin—PortuGau. Validity of treaties for mutual military support run- 
ning back six centuries recognized by Great Britain. Treaties on file at League of 


Nations. N.Y. Times, Aug. 12, 1936, p. 3. 


INTERNATIONAL CONVENTIONS 


A®RIAL NAVIGATION. Paris, Oct. 13, 1919. Protocol of Amendments. Paris, June 15, 


1929. 
Accession: Greece. T. 1. B., May, 1936, p. 13. 


AGRICULTURAL WORKERS ASSOCIATIONS. Geneva, Nov. 12, 1921. 


Ratification: Argentina. Sept. 27, 1935. J. L. O. B., July 20, 1936, p. 101; T. I. B., 


June, 1936, p. 19. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Rome, June 7, 1905. 


Adhesion: Italian Islands of the Aegean. Apr. 3, 1936. 7. J. B., July, 1936, p. 17. 


Arr TraFFic. Warsaw, Oct. 12, 1929. 
Adhesion deposited: Hungary. May 29,1936. T.J. B., July, 1936, p. 17. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratification: Italy. T.J. B., June, 1936, p. 13. 


AIRPLANE TRANSPORT. Buenos Aires, June 19, 1935. 
Ratification deposited: Uruguay. T. TI. B., June, 1936, p. 13. 


ARGENTINE ANTI-WAR Pact. Rio de Janeiro, Oct. 10, 1933. 
Adhesion: Guatemala. 
Adhesion deposited: Haiti. T. J. B., July, 1936, p. 6. 
Ratification: Brazil. May 25, 1936. 7. J. B., June, 1936, p. 7. 
Ratifications deposited: 
Colombia. 7. J. B., June, 1936, p. 7. 
Mexico. Feb. 17, 1936. T. J. B., May, 1936, pp. 7-8 


Arms TraFFic. Geneva, June 17, 1925. 
Ratification deposited: United States. June 29, 1936. T.J/. B., June, 1936, p. 6. 


Cuecks. Convention and Protocol. Geneva, Mar. 19, 1931. 
Accession: France. T. I. B., May, 1936, p. 20. 


Cuecxs. Conflict of Laws on Checks. Geneva, Mar. 19, 1931. 
Accession: France. T. J. B., May, 1936, p. 20. 


Cuecks. Stamp Laws. Geneva, Mar. 19, 1931. 
Accession: France. T. I. B., May, 1936, p. 20. 


ComMercraAL AvIATION. Havana, Feb. 20, 1928. 
Ratification: Ecuador. T. I. B., June, 1936, p. 13. 
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EpvucaTIONAL Fitms. Geneva, Oct. 11, 1933. 
Adhesion: Newfoundland. 
Ratifications deposited: 
Belgium and Cuba. T7. J. B., July, 1936, p. 9. 
Egypt and Hungary. T. J. B., June, 1936, p. 10. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Brazil. T. J. B., July, 1936, p. 21. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Argentina. Sept. 27, 1935. J. L. O. B., July 20, 1936, p. 101; 7. J. B., 
June, 1936, p. 19. 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: Argentina. Sept. 27,1935. J. L. 0. B., July 20, 1936, p. 101; 7. 7. B., June, 
1936, p. 19. 


ExtrabiTI0on. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T. I. B., May, 1936, p. 10. 


History TeEacuinc. Montevideo, Dec. 26, 1933. 
Promulgation: Colombia. T. J. B., June, 1936, p. 11. 
Ratification: Guatemala. 

Ratification deposited: Mexico. T.I. B., May, 1936, p. 9. 


Hours or Work (Coal Mines) ConvENTION. Revision. Geneva, June 4, 1935. 
Ratification deposited: Cuba. T.1. B., May, 1936, p.21. J. L. O. B., July 20, 1936, pp. 
102-103. 
IMMUNITY OF GOVERNMENT VESSELS. Brussels, Apr. 10, 1926. Protocol, May 24, 1934. 
Ratifications: 
Italy and Netherlands. T. J. B., May, 1936, p. 22. 
Estonia. J]. B., July, 1936, p. 23. 


INDUSTRIAL PROPERTY. Paris, Mar. 20, 1883. Revision, The Hague, Nov. 6, 1925. 
Adhesion: Australia on behalf of Norfolk Island Territory and Nauru. T. J. B., July, 
1936, p. 21. 


INTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional 
Protocol, Montevideo, Dec. 26, 1933. 
Ratifications deposited: 
Dominican Republic. May 25, 1936. T. J. B., July, 1936, p. 3. 
Mexico. 7. J. B., May, 1936, p. 3. 


Loap Linge Convention. London, July 5, 1930. 
Accession: Great Britain (on behalf of Newfoundland). T.J. B., May, 1936, p. 23. 


MariTIME Sienats. Lisbon, Oct. 23, 1930. 
Ratification deposited: Finland. June 12, 1936, T7.J. B., July, 1936, p. 23. 


MeEpIcaL EXAMINATION OF YOUNG Persons EMPLOYED aT SEA. Geneva, Nov. 11, 1921. 
Ratifications: 
Argentina. Sept. 27, 1935. J. L. O. B., July 20, 1936, p. 101. 
Brazil. T.T7. B., July, 1936, p. 21. 


Minimum WaGE-Fixina Macuinery. Geneva, June 16, 1928. 
Ratification deposited: Cuba. T. J. B., June, 1936, p. 19. 


Moror Veuic.tes TaxaTION. Geneva, Mar. 30, 1931. 
Accessions: 
Nigeria. 
Palestine (excluding Trans-Jordan). 
Sierra Leone (Colony). L. N. O. J., May, 1936. 
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Narcotic Druac Trarric. Geneva, June 26, 1936. 
Signatures (25 States). L. N. M.S., June, 1936, p. 192. 


Narcotics. Geneva, July 13, 1931. 
Adhesion: Great Britain (on behalf of various British dependencies). T. J. B., July, 
1936, p. 15. 
Ratifications deposited: 
Denmark. T. /. B., July, 1936, p. 15. 
Luxemburg. T. J. B., June, 1936, p. 12. 


NATIONALITY. Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification deposited: Union of South Africa. Apr. 9, 1936. T. J. B., May, 1936, p. 7. 


NATIONALITY. Special Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification deposited: Union of South Africa. Apr. 9, 1936. T. J. B., May, 1936, p. 7. 


Nava Treaty. London, Mar. 25, 1936. 
Ratification deposited: United States. July 2, 1936. T. J. B., July, 1936, p. 2. 


Nigut Work oF WoMEN. Washington, Nov. 28, 1919. 
Denunciation: Switzerland. June 2, 1936. J. L. O. B., July 20, 1936, p. 109. 
Ratifications: Brazil and Greece. T. J. B., July, 1936, p. 21. 


OsscENE PusuicaTions. Geneva, Sept. 12, 1923. 
Ratification deposited: Japan (with reservation). TJ. J. B., June, 1936, p. 11. 


Pan AMERICAN COMMERCIAL CoMMITTEES. Buenos Aires, June 19, 1935. 
Ratification deposited: Uruguay. T. J. B., June, 1936, p. 14. 


Pan AMERICAN Tourist Passports. Buenos Aires, June 19, 1935. 
Ratification deposited: Uruguay. T.J. B., June, 1936, p. 21. 


PayMENTS AGREEMENT. Madrid, June 6, 1936. 
Text: G. B. Treaty Ser., No. 21 (1986), Cmd. 5250. 


PERMANENT Court OF INTERNATIONAL JusTICcE. Optional Clause. Geneva, Dec. 16, 

1920. 
Adhesions (renewal): 

Denmark (for 10 years). 
Rumania (for 10 years). L. N. M.S., June, 1936, p. 205. 
France (for 5 years). 
Sweden. J. B., May, 1936, p. 3. 
Norway (for 10 years). L. N. M.S., May, 1936, p. 148. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications: 
Finland. April 3, 1936. 
Japan. April 7, 1936. 
Netherlands. Feb. 22, 1936. T.J. B., May, 1936, p. 2. 


PERMANENT Court OF INTERNATIONAL Justice. Protocol of Signature. Geneva, Dec. 


16, 1920. 
Ratification deposited: Bolivia. July 7, 1936. L. N. M.S., July, 1936, p. 232. 


PostaLt ConvENTION. Cairo, Mar. 20, 1934. 
Adhesion: Liberia. 
Ratification: Colombia. T. J. B., June, 1936, p. 20. 
Ratification deposited: Iraq. T. J. B., May, 1936, p. 23. 


Prisoners oF War. Geneva, July 27, 1929. 
Ratification deposited: Estonia. T. J. B., July, 1936, p. 6. 
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PROTECTION OF MovABLE Property oF Historic Vatun. Washington, July 15, 1934. 
Ratification deposited: Salvador. T. JI. B., May, 1936, p. 25. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Estonia. June 11, 1936. T.J. B., July, 1936, p. 6-7. 


REFUGEES FROM GERMANY. Provisional Agreement and Final Act. Geneva, July 4, 1936. 
Signatures: Belgium, Denmark, France, Netherlands, Norway, Switzerland. L.N.M.S., 
July, 1936, p. 226. 


RigHts AND Duties oF States. Montevideo, Dec. 26, 1933. 
Ratification deposited: Cuba. Apr. 28, 1936. T. J. B., May, 1936, p. 7. 


Roap Sienats. Geneva, Mar. 30, 1931. 
Ratification: Luxemburg. L. N. O. J., May, 1936. 


RoericH Pact. Washington, Apr. 15, 1935. 
Ratification deposited: Salvador. T.J. B., May, 1936, p. 25. 


RusBBER PRopUCTION AND Export. London, May 7, 1934. Protocols of Amendment. 
London, June 27, 1935 and May 22, 1936. 
Text: G. B. Treaty Ser., No. 20 (1936), Cmd. 5236. 


Sarety at Spa. London, May 31, 1929. 
Ratification: United States. Aug. 7, 1936. Press Releases, Aug. 22, 1936, p. 169; 7. J. B., 
July, 1936, pp. 15-16. 


SanriTaRy ConvENTION. Paris, June 21, 1926. 
Ratification deposited: Finland (with reservation). T. J. B., May, 1936, p. 10. 


Smuaeuine. Buenos Aires, June 19, 1935. 
Ratification deposited: Uruguay. T. J. B., June, 1936, p. 17. 


Srraits ConvENTION. Montreux, July 20, 1936. 
Ratifications: 
Bulgaria. Aug. 4, 1936. Times (London), Aug. 5, 1936, p. 11. 
Greece. Aug. 7, 1936. 
Turkey. July 31,1936. B.J. N., Aug. 15, 1936; Times (London), Aug. 1, 1936, p. 11. 


Straits ConvENTION. Montreux, July 20, 1936. 
Signatures: Great Britain, Greece, Rumania, Turkey, Russia, Japan, Yugoslavia, Bul- 
garia. 
Summary: C. S. Monitor, July 21, 1936, p. 1; N. Y. Times, July 21, 1936, p. 4. Text: 
Cmd. 5249. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adhesion: Danzig. T.J. B., June, 1936, p. 21. 
Adhesion deposited: Yemen. Apr. 21, 1936. T. J. B., July, 1936, p. 23. 
Ratification: Salvador (with reservation). T. J. B., May, 1936, p. 23. 
Ratification deposited: Uruguay. T. J. B., June, 1936, p. 21. 


TRADE-MARK AND COMMERCIAL Protection. Washington, Feb. 20, 1929. 
Ratification: Colombia. T.J. B., May, 1936, p. 21. 


UNDERGROUND Work (Women) ConvENTION. Geneva, June 4, 1935. 
Ratifications: Greece and Union of South Africa. T. J. B., July, 1936, p. 21. 
Ratification deposited: Cuba. T. J. B., May, 1936, p. 21; J. L. O. B., July 20, 1936, pp. 
102-103. 


UNEMPLOYED BENEFITs. Geneva, January, 1934. 
Rattfication deposited: Great Britain. T. J. B., May, 1936, p. 22; J. L. O. B., July 20, 
1936, pp. 104-105. 
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WEEKLY Rest 1n INpustry. Geneva, Nov. 17, 1921. 
Ratification: Argentina. J. L. O. B., July 20, 1936, p. 101; T. J. B., June, 1936, p. 19. 


WEIGHT OF PackaGEs ON VESSELS. Geneva, June 21, 1929. 
Ratification: Greece. T. I. B., July, 1936, p. 21. 


Wuatina. Geneva, Sept. 24, 1931. 
Ratification: Finland. Apr. 3, 1936. T.J. B., May, 1936, p. 21; L. N. O. J., May, 1936. 


Waite Leap In Paint. Geneva, Nov. 19, 1921. 
Ratification: Argentina. Sept. 27, 1935. J. L. O. B., July 20, 1936, p. 101; T. J. B., 
June, 1936, p. 19. 


Waite SLAvE TRADE (Women of Full Age). Geneva, Oct. 11, 1933. 
Promulgation: Cuba. T. J. B., June, 1936, p. 12. 
Ratifications deposited: 
Belgium. June 11, 1936. 
Cuba. June 25, 1936. T. J. B., July, 1936, p. 16. 


WoRKMEN’S COMPENSATION FOR ACCIDENTS. Geneva, June 10, 1925. 
Ratification: Greece. T. J. B., July, 1936, p. 21. 


WorKMEN’S COMPENSATION FOR OcCUPATIONAL DisEasEs. Geneva, June 10, 1925. 
Denunciation: Great Britain. T. J]. B., May, 1936, p. 22; J. L. O. B., July 20, 1936, pp. 
104-105. 


WoRKMEN’s COMPENSATION FOR OccUPATIONAL Diseases. Geneva, June 10, 1925 (Re- 
vised, 1934). 
Ratifications deposited: 
Brazil and Japan. T. J. B., July, 1936, p. 21-22. 
Great Britain. 7.7. B., May, 1936, p. 22. 


WoRrRKMEN’S COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Argentina. Sept. 27, 1935. J. L. O. B., July 20, 1936, p. 101; T. J. B., 
June, 1936, p. 19. 
M. Auice MatrHews 


GREAT BRITAIN: HIGH COURT OF JUSTICE 
KING’S BENCH DIVISION 
BANCO DE VizcaYA Vv. Don ALFONSO DE BorBon y AUSTRIA* 
March 9, 1934 


The Spanish Government declared the defendant, the ex-King of Spain, to be a traitor, 
and decreed that all his property and grounds of action should be seized for the benefit 
of the State, and that all bankers in Spain having in deposit any such property should 
make delivery thereof to the Spanish Treasury. Certain securities, the private property 
of the defendant, had been deposited at the W. Bank in London to the order of the plain- 
tiffs, a Spanish bank in Spain, as the defendant’s agents. Both the plaintiffs and the 
defendant claimed the deliv ery up of these securities and the W. Bank interpleaded. 

Held, that as the plaintiffs claimed no personal title to the securities, were not asserting 
their contractual rights as they originally existed but those rights as altered by the 
above decrees, upon which they must rely, and as, in substance, they were not asserting 
their own right at all, but that of the Spanish State, a judgment in their favor would 
involve the execution of a foreign penal law. Therefore the plaintiffs’ claim failed. 

Don Alfonso de Borbon y Austria, ex-King of Spain, brought an action 
against the Westminster Bank Ld., claiming the delivery up to him of 8200£ 
four per cent. Victory bonds, and certificates for 4000 1£ shares in 
Trinidad Central Oilfields, Ld. The bank claimed no interest in them but 
said that they were claimed by the Banco de Vizcaya, and this interpleader 
issue was ordered to be tried, the Banco de Vizcaya being plaintiffs and the 
ex-King of Spain defendant. 

The securities in question had been purchased by the defendant with his 
own money, and were deposited with the Westminster Bank in London to 
the order of its Madrid branch as the defendant’s agents. On September 
7, 1923, the above branch being about to be closed, the defendant gave in- 
structions that the London branch of the Westminster Bank should hold 
the securities to the order of the plaintiff bank, as the defendant’s agents. 
On May 13, 1931, by a decree of the Spanish Republic, all the private prop- 
erty of the defendant in Spain was seized, and bankers established in Spain 
who had such property in deposit were ordered to deliver it up to the Spanish 
Treasury. On November 25, 1931, by a decree of the Constituent Cortes of 
Spain, the defendant was declared guilty of high treason and an outlaw and 
it was decreed that all his property, rights and grounds of action should be 
seized for its own benefit by the Spanish State. In consequence the de- 
fendant on April 25, 1932, brought an action against the Westminster Bank, 
Ld., in London, for the delivery up of the said securities held by them, which 
were also claimed by the plaintiffs, and this interpleader issue was ordered 
to be tried. 

LAWRENCE J. read the following judgment: In this interpleader issue the 
plaintiffs, the Banco de Vizcaya, a Spanish bank, affirm, and the defendant, 


* [1935] 1 K. B. 140. 
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H. M. Don Alfonso de Borbon y Austria, ex-King of Spain, denies, that the 
plaintiffs are entitled as against the defendant to certain securities and the 
possession thereof, and to delivery thereof by the Westminster Bank, Ld., 
in London. The securities in question were purchased by the defendant 
with his own moneys and by his instructions deposited with the Westminster 
Bank in London to the order of its Madrid branch as the defendant’s agent. 
On September 7, 1923, the Madrid branch of the Westminster bank being 
about to be closed, the defendant gave instructions to that branch and to 
the plaintiffs that the securities should be held by the Westminster Bank 
in London to the order of the plaintiffs as the defendant’s agents. These 
instructions were carried out by the Westminster Bank’s head office in 
London sending the securities to its Foreign Office branch in London to be 
placed “under the dossier of the plaintiffs’ rubric Don Alfonso de Borbon y 
Austria.” 

On May 13, 1931, a decree was enacted by the President of the Provisional 
Government of the Spanish Republic, providing by Art. 1 for the seizure 
of all properties situate or placed in Spain which might belong to the private 
fortune of the defendant, and by Art. 3 that bankers established in Spain, 
who had in deposit such properties as were referred to in Art. 1, should make 
delivery thereof to the Spanish Treasury. On June 3, 1931, an order of 
the Spanish Ministry of Finance was made for the due execution of the 
decree of May 13, 1931 and on November 25, 1931, a decree was enacted 
by the Constituent Cortes of Spain declaring the defendant to be guilty of 
high treason and an outlaw, and that all the properties, rights and grounds 
of action belonging to him which were situated within the national territory 
would be seized for its own benefit by the Spanish State. 

In these circumstances, on April 25, 1932, the defendant brought an ac- 
tion against the Westminster Bank for the delivery of the securities to him. 
The Westminster Bank interpleaded, and the plaintiffs now claim to be 
entitled to the securities in question on the ground that the transaction which 
took place on September 7, 1923, was a contract under which the defendant’s 
rights in respect of the securities became solely a right of action against 
the plaintiffs as depositaries; that that right of action was situated in Spain; 
that the effect of the above-mentioned decrees was to transfer the defend- 
ant’s right of action to the Spanish Republic; and that the rights of the 
plaintiffs against the Westminster Bank remained unimpaired. It is not 
suggested that the plaintiffs have or ever had any lien on the securities, or 
claim of any kind against the defendant. It is contended on behalf of the 
defendant that these decrees are penal laws of a foreign State and ought not 
to be recognized in an English court. 

In such circumstances the judgment of the Judicial Committee of the 
Privy Council in Huntington v. Attrill 1 lays down that I have to construe 
and apply an international rule and to determine, first, the substance of the 


111893] A. C. 150, 155. 
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right sought to be enforced, and in the second place whether its enforcement 
will directly or indirectly involve the execution of a penal law of another 
State. 

In my judgment, the substance of the right sought to be enforced by the 
plaintiffs is the delivery to them of the securities in question and the enforce- 
ment of this right will directly or indirectly involve the execution of what 
are undoubtedly and admittedly penal laws of the Spanish Republic. The 
plaintiffs’ whole case is that they are bound by virtue of the decrees to hand 
over the securities to the Spanish Government in defiance of the mandate 
of the defendant, and, that being so, it seems to be unarguable that the 
enforcement of the plaintiffs’ right will not directly or indirectly involve 
the execution of the decrees. 

It was contended on behalf of the plaintiffs that, though the decrees may 
be penal, the plaintiffs’ claim is not a penal action, because they are not 
asserting the right of the Spanish Government, but their own contractual 
right to the securities as against the Westminster Bank. I am unable to 
accept this contention. The plaintiffs are not asserting their contractual 
rights as they originally existed, but as altered by the decrees of the Spanish 
Republic. Nor are they in substance asserting their own rights at all, but 
the rights of the Spanish Republic. It is true, as is pointed out in Hunting- 
ton v. Attrill,? that some actions for penalties are not penal actions within 
the meaning of the above mentioned international rule—where, for instance, 
the penalties are not exigible by the State in the interest of the community, 
but by private persons in their own interest. But in the present case the 
penalty imposed is seizure by the State for its own benefit of all the defend- 
ant’s properties, rights, and grounds of action, and this penalty is imposed 
in terms for high treason, and the only way in which the plaintiffs are able 
to assert their claim that they are entitled as against the defendant is by 
virtue of these decrees, and they are compelled to admit that they have no 
personal right or title to the property in the securities. In the words of 
Lord Loughborough in Folliott v. Ogden: * 

The penal laws of foreign countries are strictly local, and affect noth- 
ing more than they can reach and can be seized by virtue of their author- 
ity ; a fugitive who passes hither, comes with all his transitory rights; he 
may recover money held for his use, stock, obligations and the like; and 
cannot be affected in this country, by proceedings against him in that 
bio has left, beyond the limits of which such proceedings do not 
extend. 


These words have frequently been cited with approval, and in my judgment 
they are directly applicable to the present case. I therefore hold that H. M. 
Don Alfonso and not the plaintiffs is entitled to the securities in question. 
That disposes of the issue, but it is perhaps desirable that I should notice 
two other contentions on behalf of the defendant: (1) that the present pro- 


2 [1893] A. C. 150, 156. §[1789] 1 H. Bl. 124, 135. 
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ceedings are proceedings in rem and that even if the Spanish Republic’s 
right to affect the right of action of the defendant against the plaintiffs in 
Spain must be recognized, the decrees do not purport to affect the defend- 
ant’s right to the securities themselves, which are and have been at all 
material times in this country; (2) that the plaintiffs have not established 
their right to claim the securities. Evidence as to the effect of the decrees 
in Spanish law was called on behalf of the plaintiffs and was not contra- 
dicted, and, as I understand that evidence, the defendant under Spanish law 
had no right to the securities themselves or against the Westminster Bank, 
but only a right of action as depositor against the plaintiffs as depositaries. 
I am not satisfied that Spanish law was the law of the contract made between 
the defendant and the plaintiffs with reference to these particular securities, 
which were then deposited in an English bank in England, but as this ques- 
tion was not fully argued, I do not decide the case on this ground. 

As to the plaintiffs’ right to claim in these proceedings, I think that I must 
assume that the Court of Appeal by their judgment, April 10, 1933 [on an 
interlocutory appeal in this case] * decided that if the plaintiffs could estab- 
lish their right to the possession of these securities they were entitled to 
succeed on this issue, even though in so doing they relied on a right to the 
property in the securities in the Spanish Republic; but in my judgment the 
plaintiffs have not discharged the onus which rests on them of proving any 
right to possession. The Spanish lawyer who was called did not give any 
evidence as to the effect of the decree of November 25, 1931, upon the decree 
of May 13, 1931, and I am therefore compelled to decide its effect without 
the help of any evidence on the subject. In my opinion, the true interpre- 
tation of the decree of November 25, 1931, is that the Spanish State, and 
the Spanish State alone, can seize the properties of the defendant, and as 
there is in this decree no provision analogous to Art. 3 of the decree of May 
13, 1931, I hold that the plaintiffs have not established any right to pos- 
session of the securities. 

For this reason, therefore, as well as for the reason that the enforcement 
of the plaintiffs’ claim involves the execution of the penal law of a foreign 
state, I decide this issue in favor of H. M. Don Alfonso de Borbon y Austria, 
with costs. 

Judgment for defendant. 


4 [1933] 49 Times L. R. 414. 
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UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS 
June 12, 1934 
GrorGE E. WARREN Corp. v. UniTED States (No. 3755) * 


Coal imported from Russia in 1932 held subject to the tax provided by Section 601 
(c) (5) of the Revenue Act of 1932, the balance in trade in coal between the United 
States and Russia during the calendar year 1931 having been favorable to Russia and 
there being no treaty between the United States and Russia which provided otherwise 
than that such tax might be levied. 

The doctrine announced by the Supreme Court of the United States in the Five Per 
Cent Discount cases, 243 US. 97, relied upon by appellant in the instant case, held not 
applicable, the respective issues involved not being analogous. The Five Per Cent Dis- 
count cases discussed and distinguished from the case at bar. 

The provision of Subsection (a) of said Section 601, reading “unless treaty provisions 
of the United States otherwise provide” held not to suspend the operation of the section 
as to coal imported from Russia, since the tax provided may be levied in the instant case 
without violating any treaty provisions whatsoever. 

Congress has full authority to levy customs duties discriminatory as between nations, 
except when treaties (which the Congress itself does not abrogate but recognizes) prevent. 
Domestic Fuel Corp. et al. v. United States, T.D. 47010 (this Journat, Vol. 30, p. 142), 
discussed and distinguished from the case at bar. 

When Congress, in Section 601 of the Revenue Act of 1932, used the phrase “unless 
treaty provisions of the United States otherwise provide,” it was intended merely to 
recognize and maintain such treaty contracts as existed between the United States and 
other nations, and the phrase has no application to importations from countries with 
which no treaties exist that do “otherwise provide.” 

Most-favored-nation treaties, whether executory or self-executing, are always reciprocal, 
and there exists no treaty between the United States and Russia which prevents either 
Government from laying such condition upon the importation of merchandise from the 
other as it may choose. 

Appeal from United States Customs Court, T.D. 46644 

Before GraHAM, Presiding Judge, and Buanp, Hatrietp, Garrett, and Lenroot, Asso- 
ciate Judges. 


GarkETT, Judge, delivered the opinion of the court: 

This is an appeal from a judgment of the United States Customs Court 
overruling the protest of appellant against the assessment and collection by 
the collector of customs of a duty of 10 cents per hundred pounds upon a 
cargo of coal imported in the year 1932 from the Union of Soviet Socialist 
Republics, hereinafter referred to as Russia. 

By the provisions of the Tariff Act of 1930, paragraph 1650, coal, such as 
that involved, is made admissible duty-free, but Section 601 of the Revenue 
Act of 1932 imposed a tax upon a number of articles “unless treaty provisions 
of the United States otherwise provide,” which tax, subparagraph (b) of the 
section provides, “. . . shall be levied, assessed, collected, and paid in the 
same manner as a duty imposed by the Tariff Act of 1930, and shall be treated 
for the purposes of all provisions of law relating to the customs revenue as a 
duty imposed by such Act. . . .”. Among the articles so to be taxed is coal 
of the character at bar, but the subparagraph relating to coal, unlike any of 
the other “tariff” paragraphs of the Revenue Act of 1932, provides that the 
duty shall not be imposed upon coal imported from countries with which, 


* 22 U.S. Ct. Customs & Pat. App. 178; Treasury Decisions No. 47125 (Vol. 65, No. 25, 
p. 79). 
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during the calendar year preceding the importation, the balance of trade in 
coal was favorable to the United States. 

Under this balance-of-trade provision, rulings by the Treasury Depart- 
ment were made directing the admission duty free, during the year 1932, of 
coal from Canada and Mexico. Also an early ruling, made in view of the 
existence of ‘“most-favored-nation” treaties, between the United States and 
Germany and the United States and Great Britain, directed the admission of 
coal from those countries duty-free, although the balance of trade in coal 
with them was, during the year 1931, in their favor, but this was later re- 
voked and taxes were assessed upon such coal. We have recently held, 
affirming a judgment of the United States Customs Court, that such taxes were 
illegally assessed, basing our decision upon the “most-favored-nation” doc- 
trine. United States v. Domestic Fuel Corp. et al., 21 C.C.P.A. (Customs), 
600, T.D. 47010." 

It is agreed that during the calendar year 1931 the balance of trade in coal 
between the United States and Russia was favorable to the latter country. 
It is also agreed that no most-favored-nation treaty existed between the 
United States and Russia at the time of the transaction here involved. In- 
deed, no treaty whatsoever existed between the two countries at that time, 
and no diplomatic relations were being maintained (although there were 
some interchanges of commerce), no such relations having been established 
with the Union of Soviet Socialist Republics until the latter part of the year 
1933. 


1 The full text of the pertinent portions of the Revenue Act of 1932 here involved read: 


Sec. 601. Excise Taxes oN CERTAIN ARTICLES. 

(a) In addition to any other tax or duty imposed by law, there shall be imposed a tax as 
provided in subsection (c) on every article imported into the United States unless treaty 
provisions of the United States otherwise provide. 

(b) The tax imposed under subsection (a) shall be levied, assessed, collected, and paid in 
the same manner as a duty imposed by the Tariff Act of 1930, and shall be treated for the 
purposes of all provisions of law relating to the customs revenue as a duty imposed by such 
Act, except that— 


(c) There is hereby imposed upon the following articles . . . imported into the United 
States, a tax at the rates hereinafter set forth, to be paid by the . . . importer: 


(5) Coal of all sizes, grades, and classifications (except culm and duff), coke manu- 
factured therefrom; and coal or coke briquettes, 10 cents per 100 pounds. The tax on 
the articles described in this paragraph shall apply only with respect to the importation 
of such articles, and shall not be imposed upon any such article if during the preceding 
calendar year the exports of the articles described in this paragraph from the United 
States to the country from which such article is imported have been greater in quantity 
than the imports into the United States from such country of the articles described in 
this paragraph. 


? This JourNAL, Vol. 30 (1936), p. 142. 
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The contention of appellant here is based solely upon the doctrine declared 
by the Supreme Court of the United States in the Five Per Cent Discount 
cases, 243 U.S. 97, it being urged that the effect of the provisions of Section 
601 (a), “unless treaty provisions of the United States otherwise provide,” 
is to suspend entirely the imposition of the tax upon coal, without reference 
to the country from which it may be imported, “so long as the United States 
continues to have most-favored-nation clauses in any of its treaties with 
countries from which coal is imported and so long as coal from Canada and 
Mexico or any other country is admitted free of duty under the balance-of- 
trade provision of the law.” 

It is thus to be seen that appellant, while unable to rely upon any treaty 
with Russia, seeks to obtain the benefit of treaty provisions which the United 
States have with other nations. 

We are of opinion that there is a clear distinction between the Five Per 
Cent Discount cases, supra, and the case at bar and that the issues of the 
two controversies are entirely different. 

Those cases arose under the 1913 Tariff Act. Subsection 7 of Section IV, 
J, of that Act read: 


That a discount of 5 per centum on all duties imposed by this Act shall 
be allowed on such goods, wares, and merchandise as shall be imported 
in vessels admitted to registration under the laws of the United States: 
Provided, That nothing in this subsection shall be so construed as to 
abrogate or in any manner impair or affect the provisions of any treaty 
concluded between the United States and any foreign nation. 


At the time of the passage of the 1913 Act, there existed between the United 
States and, in the words of the Supreme Court, “nearly all the commercial 
countries of the world,” treaties of a reciprocal character whereby discrimi- 
nation in duties levied upon goods imported in their respective vessels was 
definitely renounced, in so far as the nationality of the vessels was concerned, 
and it was provided, in substance, that the duties which should be levied upon 
merchandise conveyed to the ports of the United States by foreign vessels 
should be the same as were levied upon the same goods when conveyed by 
vessels of United States registry and vice versa. These were direct agree- 
ments and were independent of the most-favored-nation provisions, which 
were also parts of many of the same treaties. 

In the Five Per Cent cases, 6 Ct. Cust. Appls. 291, T.D. 35508, this court 
held that the discount of 5 per centum should be allowed upon all merchandise 
imported in vessels of United States registry and also upon all merchandise 
imported in registered vessels of other countries with whom we had treaties 
providing that the vessels, and cargoes therein, of the contracting parties 
should have equality of treatment in the levy and collection of tonnage and 
other duties. This court also considered and discussed the most-favored- 
nation clauses of such treaties. 

The Supreme Court in the Five Per Cent Discount cases, supra, reversed 
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this court’s decision, and, without any reference whatever to the most-favored- 
nation doctrine, but, basing its holding, as we interpret the opinion, solely 
upon the treaty provisions relating to nondiscrimination between vessels, held 
that the section did not grant the discount to any—not even to goods im- 
ported in vessels of United States registry. In other words, the proviso of 
subsection 7, supra, was held to suspend the operation of the subsection’s so- 
called “main clause.” 
The language of Justice Holmes, speaking for the court, was: 


. . . If the statute bore the meaning attributed to it below, it granted 
the discount to the nations having treaties of reciprocity, even if those 
treaties were only contracts. As in our opinion the subsection means 
what it says, it grants the discount to none. 

There was not involved in those cases any question with respect to the 
dutiable status of merchandise imported in the vessel of countries with which 
the United States had no reciprocal treaties. Obviously, however, the dis- 
count could not apply there. Hence the broad expression, “it grants the 
discount to none.” 

We are asked to hold here that the effect of the provision in paragraph (a) 
of Section 601, Revenue Act of 1932, “Unless treaty provisions of the United 
States otherwise provide,” is to suspend the operation of the coal-tax 
paragraph. 

In other words, it is argued, in effect, that, by analogy with the holding 
that a proviso, respecting treaties, in the 1913 Tariff Act, suspended a grant 
of privilege, or favor, to vessels of the United States, the proviso in the 
Revenue Act of 1932 suspends the levy of the coal tax without reference to 
the country from which it is imported. 

We are unable to agree that the cases are analogous, or that the judgment 
sought by appellant would be proper. 

Except for the existence of treaties unabrogated, or unrepealed in an Act 
of Congress itself, Congress certainly has full authority to levy duties upon 
importations of merchandise discriminatory as between nations. For reasons 
of comity between nations, as well as for the purpose of shielding the Govern- 
ment’s revenues, and broadly protecting its interests, the authority has not 
often been exercised, but this does not imply the nonexistence of the author- 
ity itself. The possibility of its exercise by any and all sovereign nations 
probably presents the only reason for having most-favored-nation treaties. 
If discrimination were not possible there would be no occasion for agree- 
ments not to discriminate. 

Furthermore, if a nation with which no most-favored-nation treaty exists 
must be permitted to have access to a country’s markets upon the same terms 
as a country with which there does exist such a treaty, because of that treaty, 
what necessity exists for separate and distinct commercial treaties between 
nations? Most-favored-nation treaties are always reciprocal in character, 
whether they be executory or self-executing. We have none with Russia. 
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Russia may lay whatsoever condition her government may choose to lay upon 
importations of coal from the United States. Because we have contracts 
whereby we agree not to discriminate in duties upon the goods of one country, 
the consideration being that that country accords us the same treatment, are 
we in anywise legally bound to extend the terms of that treaty to a country 
which is in nowise bound to reciprocate? We think the answer obviously 
must be in the negative. 

However, the question in this case is not one of authority, but rather is one 
of whether such authority was exercised. 

It is our opinion that Congress did clearly exercise its authority to levy 
a tax upon importations of coal into the United States, but expressly excepted 
from such tax coal coming from countries as definitely described, by the 
balance of trade provision, as if they had been mentioned by name, and that 
the limitation, “unless treaty provisions of the United States otherwise pro- 
vide,” was intended only to preserve this nation’s existing contracts indi- 
vidually made with other nations. These constituted the two classes of na- 
tions—and the only nations—to whose goods the exception from the tax 
applied. 

In the Five Per Cent Discount cases, supra, there were involved treaty 
contracts, which were a part of the law of the land, by which our Government 
had become bound not to accord discriminatory favors, of the kind named 
in the act, to our own vessels, and the Congress was held to have observed and 
maintained those contracts by the insertion of the proviso above quoted, 
which operated to postpone the application of the subsection of which it is a 
part. 

In the case of Domestic Fuel Corp., supra, there were involved treaty 
contracts, which were a part of the law of the land, by which we had agreed 
with certain countries to accord to their merchandise the same rates of duty 
that we accorded to the merchandise of other countries and Congress observed 
and maintained those contracts by using the phrase, “unless treaty provisions 
of the United States otherwise provide.” 

The instant case differs from both. In the Five Per Cent Discount cases, 
supra, the Supreme Court held that it was impossible to enforce the discount 
provision, in accordance with the intent of Congress, in any instance, without 
violating treaties with many nations and therefore concluded that the legis- 
lation was not intended to be effective so long as such treaties continued to 
be the law. 

In the instant case the statute is effective without violating any treaty 
whatsoever. 

When Congress in Section 601 of the Revenue Act of 1932 said that the 
taxes therein provided should be levied “unless treaty provisions of the 
United States otherwise provide,” we think the intention was merely to 
recognize and maintain such contracts as existed between the United States 
and other nations, and that the phrase has no application to importations 
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from countries with which no treaties exist that do “otherwise provide. 
Surely only those who are parties to a contract are entitled to the benefits 
of it, only they are bound by it, and they are bound only to each other. 

If nations not parties to a treaty are to obtain its favors and benefits in 
the same manner as those which are parties, we apprehend much confusion 
will arise in the realm of international commerce and law. 

Let us suppose, for the purpose of illustration, that one of the nations with 
which the United States has a most-favored-nation treaty by reason of which 
under our decision in the Domestic Fuel Corp. case, supra, coal is entitled to 
free entry, should, for some reason, elect to abrogate or modify that treaty 
and impose duties discriminating against the products of the United States. 
Could it logically be maintained that we would continue bound to admit their 
coal duty-free? We are unable to conceive our Government as being so 
bound. But such would be the inevitable result if the principle here con- 
tended for by appellant should be adopted and applied. 

We had no treaty with Russia in 1932 which provided “otherwise” than that 
a tax might be levied upon coal imported therefrom, and Russia was not, 
by any contract with the United States, in the category of most-favored na- 
tions. We owed no legal obligation to Russia and Russia none to us respect- 
ing the duties or taxes which should be levied upon products exchanged in 
commerce between the two countries. 

There is nothing in the legislative history of the involved statute, sub- 
stantially all of which history is recited in our opinion in the Domestic Fuel 
Corp. case, supra, which leads us to conclude that Congress intended that 
there should be any construction of the Act other than that here given it. 

The judgment of the United States Customs Court is affirmed. 


BOOK REVIEWS AND NOTES * 


Ius Internationale Publicum. Vol. I. De Iure Pacis. By Josephus Pas- 
quazi. Rome: Pontificum Institutum Utriusque Iuris, 1935. pp. viil, 
343. Index. L. 28. 


Probably not since Vattel felt the need of popularizing the law of nations 
by writing his treatise in French has a general work on international law 
been written in Latin. This volume is not an academic exercise, but a guide 
for the officials of the Vatican and, one may safely conclude, for the Catholic 
Church generally. It is based on exercises at the pontifical Institute Utri- 
usque luris but, having the imprimatur of the Church, it affords an oppor- 
tunity of setting forth what “the Church teaches concerning the problems 
of international law.” (Preface.) In this volume upon the law of peace, to 
be followed by another upon the law of war, those problems are examined 
in the light of Catholic philosophy. Such a work is undoubtedly of unusual 
importance for any student of international law. The title Zus Interna- 
tionale is striking in itself. The adoption into Latin of Bentham’s word-coin- 
age shows how far the classic Latin terminology has had to be modified. 
The “state” is not res publica, or civitas, but the mediaeval Latin status is 
selected. From the theoretical point of view, new positions are adapted 
upon the older foundations. Verdross is used, and considerable reliance is 
placed upon two modern works on the law of nations, those of Meyer and 
Taparelli. The law of nature is throughout the starting point of discussion. 
It is recognized as necessary and fundamental, although incomplete. “Posi- 
tive international law presupposes the law of nature and is based upon it.” 
(p.11.) Pacta sunt servanda, while a principle of the law of nature, has its 
force from divine command, “which all, even states, are held to obey.” States 
are moral as well as juridical persons. 

The method of the work is scholastic: a careful analysis and classification, 
the proposition stated, objections considered and rejected, with conclusions. 
The plan follows traditional lines: (1) international persons, limited to mem- 
bers of the international community, based upon the classical concept of the 
State, as independent and sovereign; (2) the fundamental rights of States, 
self-preservation, independence, and equality; (3) treaties; (4) jurisdiction, 
territorial and personal; (5) the peaceful settlement of international disputes; 
and (6) coercive measures short of war. 

Considerable attention is naturally paid to the international legal status 
of the Catholic Church, the Holy See, and Vatican City. As a contribution 
to international law this will probably be found to be the most important 
part of the work, as it may be considered as authoritative. It is “certain and 
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proved that the Catholic Church is a juridical society because it is necessary, 
a public society because it tends not only to private but to public good, per- 
fect because independent, and sufficient unto itself.” (p. 80.) The Concordat 
of 1929 does not proceed upon a theory of a grant by Italy of sovereign 
jurisdiction over the Vatican and its environs, but a recognition of pre-exist- 
ing rights. The Holy See did not lose its right of supreme civil power by the 
Italian occupation of Rome in 1870 (p. 91). The Pontiff has the right of 
legation as a civil prince, and the power of entering into international agree- 
ments (p. 116), yet, because of the limited territory of Vatican City, there 
are very few subjects of international relations to engage its attention. 
Hence few permanent legations are necessary (p. 117). Of immediate in- 
terest is the position taken as to intervention in time of civil war (pp. 177-8) ; 
the conclusion (following Taparelli) is that where the government in power 
requests assistance from a foreign State during a civil war, it is permissible 
for that State to intervene (qu., is this intervention?), but when there is no 
such request, a foreign State may intervene unasked when there is no con- 
trolling authority, or when, if there be authority, the government does not 
exercise it; st vero amplius non adsit auctoritas vel si adsit agere nequeat, 
licet intervenire. JESSE S. REEVES 


Theories of International Relations. By Frank M. Russell. New York and 
London: D. Appleton-Century Co., 1936. pp. viii, 651. Appendices. 
Index. $4.00. 


The author announces in the preface that “the present volume represents 
anew approach. It is designed to do for the field of international relations 
what historical surveys of political theory have done for the entire field of 
political thought . . . there is no book in any language, as far as I know, 
that attempts to present from the earliest times, and in the light of environ- 
mental influences, the more significant ideas, whatever their character or 
implications may be, that men have entertained concerning international 
relations.” 

Professor Russell has admirably accomplished his purpose. This book, 
dealing as it does with theories, is necessarily academic but so scholarly and 
objective as to have a realistic quality. In any field of human interest we 
naturally prefer to have the realistic point of view of the practitioner rather 
than of the theorist. In medicine, for example, the opinions of a practicing 
physician concerning medical theories are of much greater interest and value 
than those of a student in the medical school. In polities, likewise, the views 
of an experienced statesman such as Disraeli, Balfour, Thomas Jefferson, 
Abraham Lincoln, Theodore Roosevelt, or Alfred E. Smith, concerning polit- 
ical theories, are of much greater practical value than the views of Rousseau, 
Mills, Maine, or Laski and Zimmern. Nevertheless, it must be acknowledged 
that Professor Russell, in his most comprehensive book, has given us a singu- 
larly objective and realistic survey of political theories in the field of inter- 
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national relations. He enables one to analyze and to understand more clearly 
such modern actualities as the League of Nations, the Communistic State, 
and the Totalitarian State. His exposition, even, of such abstract matters 
as nationalism, imperialism and “regionalism” is most illuminating. For 
instance, the current idea concerning imperialism is the extension of national 
political authority over scattered portions of the globe, with the implication 
of grandiose conceptions of national prestige. Professor Russell shows im- 
perialism to be in fact the occupation, control and exploitation of backward 
areas under the compulsion of economic necessities rather than from the 
desire for mere adventure and national pride. 

This volume, because of its very scholarly nature, requires careful and 
close study. While it includes material which for the most part is in no way 
new, it does present in orderly historical and analytical fashion the classic 
and the significant ideas concerning political theories in international rela- 
tions in so clear and realistic a manner as to enable one to understand much 
more dispassionately the arresting developments of these tumultuous times. 
The appendices are of immense value for purposes of reference. They in- 
clude the Covenant of the League of Nations; the Statute for the Permanent 
Court of International Justice; the Treaty of Versailles, Part XIII: Labour; 
the Protocol for the Pacific Settlement of International Disputes; and Pacific 
Settlement of International Disputes, Non-Aggression, and Mutual Assist- 
ance: General Act; Text of the General Pact for the Renunciation of War; 
Memorandum on the Organization of a Régime of European Federal Union; 
Extracts from the Communist Manifesto; Extract from Report on the Work 
of the Central Committee of the Communist Party of the Soviet Union. 

Puitie MARSHALL Brown 


Anarchy or World Order. Lectures delivered at the Geneva Institute of 
International Relations. New York: Oxford University Press, 1936. 
pp. xii, 272. $2.75. 


For many years the Geneva Institute of International Relations has pub- 
lished in book form the lectures delivered by the distinguished scholars whom 
it brings together. The present volume, containing the lectures of 1935, takes 
up the challenge which “anarchy” offers to “international order” and surveys 
the development of international law since the World War in the direction of 
the establishment of an effective system of collective security. It is clear 
from the start that the authors of the several lectures have no doubt that some 
system of collective security must be the goal of the development of inter- 
national law. Unless the community of nations is prepared to accept a 
collective responsibility for the maintenance of peace and to give to that 
responsibility definite institutions which may make it effective in cases of 
aggression against individual members of the community, there would appear 
to be little hope, as the various contributors see it, of permanent peace among 
the nations. As to the general principle, then, there is no question; it is to 
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the concrete problems presented by collective security, it is to the practical 
difficulties that lie in the way of its adoption that the lectures are chiefly 
directed. 

It is difficult to select particular lectures for comment. Practically all 
emphasize the fact that collective security must go hand in hand with social 
and economic reorganization. Mr. Arnold-Forster, Dr. Schofield of New 
Zealand, Mr. Mortished of the International Labor Office, and Professor Bonn 
stress the need of peaceful change as a condition of the successful application 
of the principle of collective security; Professor Mowat, Sir Alfred Zimmern, 
and Mr. Streit make interesting comments on the effect of the rise of dicta- 
torships upon the possibilities of international coéperation; Dr. Lauterpacht 
offers some valuable observations upon the function of law and the necessity 
of keeping clear the fundamental purpose of the Covenant of the League, 
that it constitutes a system of binding obligations in respect to the sovereign 
right of war as distinct from a mere “system of codperation and nothing else”’; 
Professor Whitton discusses the future of American neutrality; Mr. Phelan 
of the International Labor Office analyzes the problem of international ad- 
ministration; and Professor Manning and Mr. Noel-Baker present some acute 
observations upon the ethical aspects of a collective system and the extent to 
which the character of universality may be ascribed to the vital interests 
of nations. 

Much has been written of late upon the fundamentally important theme of 
this modest volume, but nowhere else has the reviewer found so comprehensive 
a picture of the practical aspects of the problem of collective security under 
the existing conditions of international relations or such balanced judgment 
in weighing the forces that operate to prevent the realization of the new 
principles which, in spite of the failures of the League of Nations, made the 
adoption of the Covenant a turning-point in the history of international law. 

C. G. Fenwick 


Papers Relating to the Foreign Relations of the United States, 1920. Wash- 
ington: Government Printing Office, 1936. Vol. I, pp. xciv, 861; Vol. II, 
pp. Ixxxvi, 895; Vol. III, pp. xevi, 823. Indexes. $1.75 each. 

These publications of the Department of State afford an extremely valu- 
able record of the part taken by the United States Government in world 
affairs at a time when the dislocating effects of war were being keenly felt, 
when events were foreshadowing some of the more serious problems of the 
later post-war period, and when a “complicating” political situation in this 
country affected the formulation of foreign policy. 

The diplomatic correspondence and other documents included in the 
volumes can be better appreciated in the light of (1) the now familiar Depart- 
mental Order of 1925 to the effect that the published record shall be “sub- 
stantially complete,” and (2) the usage, which seems to be followed 


1 Foreign Relations, 1914, Supp., iii-iv. 


740 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


carefully, requiring that the consent of foreign governments be obtained for 
the publication of their respective documents.2 The scholarly manner in 
which the volumes have been prepared seems to the reviewer to merit the 
praise of those interested in a wide dissemination of information concerning 
diplomatic relations. There are 37 pages of indexes, each volume being 
indexed separately. Lettering on the binding has been improved so as to 
add somewhat to the general appearance. 

For the specialist in international law there is much material which should 
have particular interest. It has to do with such matters as asylum in lega- 
tions (I, 457-8, 466, 472, II, 744-5, III, 144), rules concerning cables in war 
(I, 110, 135, 139, 145), the loss by Russians of extraterritorial rights in China 
(I, 473, 493, 762 et seq.), application of the jus sanguints (II, 219), disposition 
of captured enemy vessels (II, 512-515), acts constituting recognition (II, 
754, III, 167, 178), the law of neutrality in application to civil strife (II, 869, 
ITI, 157, 160), effect of non-recognition upon the right of legation (III, 458, 
461, 479) as well as upon consular functions (III, 679, 700) and the deporta- 
tion of aliens (III, 689). Chinese treatment of certain bondholders is de- 
scribed in an instruction as being based “solely on grounds of International 
Law .. . without reference to the practical aspects of the question” (I, 647). 
A dispatch from a Consul General at London remarks the British Prize 
Court’s standing out for “a narrow and burdensome application of rules in- 
tended for a very different political situation,” and there is an American com- 
plaint of “a technical interpretation of Prize law” detrimental to American 
interests (II, 607, 640). 

The section on “China” covers more than 400 pages, that on “Germany” 
more than 300, and that on “Russia” nearly 300. That the material compiled 
is far from consisting of mere colorless, routine communications is repeatedly 
evidenced, as, for example, in a Consul General’s report concerning corrupt- 
ness of Abyssinian officials (II, 231) or in the conclusion of a High Commis- 
sioner in Constantinople on “England and France again intriguing for monop- 
oly of trade” (IIIT, 612). In view of the history of the period, it is refreshing 
to read the statement of an American Ambassador to France in September, 
1920, that he derives more pleasure from occasionally reserving all rights of 
the United States than he would from attempting to state them (II, 434). 

Rosert R. WILson 


Geschichte des Volkerrechts. By Arthur Wegner. Handbuch des Volker- 
rechts 1/3. Stuttgart: Kohlhammer, 1936. pp. xxxvi, 362. Index. 
Rm. 24. 

To write a history of the law of nations is certainly no easy task. The 
author approaches his subject fully conscious of this difficulty. So far as 
materials are concerned, it is done with great thoroughness; the list of docu- 
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ments and literature fills 21 pages. Philosophically, the author does not be- 
lieve in continuous progress; he does not wish to approach historical events 
with a measure, a standard foreign to theirs; he does not want to apply a 
meta-historical, philosophical conception of truth to the history of the law 
of nations; on the other hand, cool and objective treatment is to him a super- 
stition. This philosophical attitude goes far in explaining the character 
of this book. It is a history of the law of nations from a national-German 
point of view. 

This reviewer particularly appreciates the chapters on Greek and Roman 
antiquity, the detailed studies of the conceptions of the “reason of the state” 
and “sovereignty” and of the beginnings of the new science of international 
law. 

But as regards the period from the peace of Westphalia to the present 
day—that is to say, the period exactly of modern international law—this 
reviewer has the impression that the dividing line between a history of the 
law of nations and a general diplomatic history of European foreign policy 
is not always respected. Therefore, while, e.g., the policy of French con- 
quests is considered in great detail—Frederick the Great’s conquest of 
Silesia, on the other hand, is treated with the utmost discretion—institutions 
and rules, such as legations, maritime law, neutrality, do not get the full 
treatment to which they are entitled within the frame of a history of the 
law of nations. 

While this book is, therefore, in many parts a great scholarly achievement, 
it is in other parts, considered as a history of the law of nations, uneven. 

Joser L. Kunz 


Allamkézi jog (Interstate Law). Vol. I. By Ferenc Faluhelyi. Pécs: 

Libraire Dr. Karl, 1936. pp. xxxii, 357. 

This is the first volume of a guide which the author, who is professor of 
international law at the Hungarian University in Pécs, has published prima- 
rily for the use of his students. The volume is divided into three parts. In 
the first part, the general concepts, the sources, the evolution and the litera- 
ture of international law are set forth. The second part discusses the scope 
of international law: the members of the community of nations, their classifi- 
cation; the territory, population and the power of States and the organization 
of the international community. The last part bears the title of “substantive 
interstate law’; here the author discusses legal relations and juridical acts 
between States, international wrongs and international administrative 
law. 

The chief merit of the book lies in the careful compilation of Hungarian 
literature relating to every subject discussed. The bibliography of mono- 
graphs and periodical literature which follows each section is an impressive 
refutation of the general belief that international law has been a neglected 
subject in Hungary. To the reviewer’s knowledge, no such complete bibli- 
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ography of Hungarian contributions to the literature of international law 
has been heretofore available. Although Hungarian must doubtless be 
counted among the more exotic and somewhat inaccessible languages, those 
who aim at perfection will find a search for relevant literature on any specific 
subject facilitated by a detailed French table of contents annexed to Professor 
Faluhelyi’s book. 

Apart from this bibliography, the book has not much significance beyond 
the limited audience for which it was intended. The discussion of the major 
part of international law compressed into 350 pages must necessarily be 
cursory and too general. Doubtful points and conflicting theories—of which 
there are many—cannot be elucidated. Neither is Professor Faluhelyi’s ap- 
proach and technique in any way novel. His book follows the traditional 
pattern of continental writers educated, chiefly, on code law and taught to 
rely largely on text-writers rather than on original sources in the form of 
either state papers or judicial decisions. Hence, one looks in vain for refer- 
ence to such materials as would in the first place be sought after by an Amer- 
ican student of international law, e.g., treaty collections, decisions of arbitral 
tribunals, or of the Permanent Court of International Justice, or state papers 
such as the United States Foreign Relations. 

The bibliography following each section of his book—apart from the sepa- 
rately compiled Hungarian bibliography which is, as above indicated, com- 
plete—seems to be incidental, at least so far as modern Anglo-American 
writers are concerned. In many instances standard monographs are not in- 
cluded; in other instances foreign periodical literature is cited without indi- 
cation of the source. 

The fact that continental writers predominate is due, not to the author’s 
disregard of American and English contributions to the science of interna- 
tional law, but to the unfortunate inability—intensified by current problems 
in international exchange especially in countries situated as is Hungary—of 
many European universities to purchase all the important current publica- 
tions in this or in other fields. Francis DEAK 


Grundlagen des Volkerrechts. By Heinrich Drost. Miinchen and Leipzig: 

Duncker and Humblot, 1936. pp. xii, 144. Index. Rm. 4.80. 

The scientific discussion of any problem of international law depends, to 
a much higher degree than in any other juridical field, on fundamental prob- 
lems, not only of international law, but of law in general. These funda- 
mental problems of law—and to deal with them is the task of the philosophy 
of law—are therefore at the very basis of every scientific research in inter- 
national law. They precede logically—a truth not yet fully realized by 
the American science of international law—any scientific discussion of the 
particular contents of international law. It is with these fundamental prob- 
lems that the book under review deals, 7.e., with the problems of the object, 
of the legal nature, of the sources, of the so-called lacunae, of the subjects, 
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of the foundation of international law, and of its relation to municipal law 
aud the jus naturae. 

This reviewer is in full accord with many ideas developed by the author, 
e.g., With his strong stand against the voluntary conception, according to 
which international law is exclusively based on the consent of the sovereign 
States. To understand international law as an objective international legal 
order, is one of the main points of the “Vienna School.” The reviewer also 
agrees with the author’s stand against a “pseudo-positivism.” He fully 
shares, on the other hand, the author’s clear conception of jurisprudence 
as a normative science, to be distinguished from sociology, psychology, 
ethics; the author’s distinction between law in the juridical sense and the 
jus naturae, between the concept that a rule is the law, and the very different 
concept that a rule is just as to its contents. 

Unfortunately, it is not possible within the scope of this review to give 
even a summary of the ideas developed in this small volume, and even 
less so to enter into any critique. For this reviewer cannot accept many 
of the author’s theoretical statements. To quote only one example, the 
“dualistic conception” of a total difference between municipal and inter- 
national law; basic for the author, it is, in this reviewer’s opinion, absolutely 
untenable. 

But whether agreeing or disagreeing, it is an agreeable duty to pay tribute 
to this very scholarly book, to its interesting and stimulating pages, to its 
high scientific level, to its always deep-going method of approach. 

Joser L. Kunz 


L’Apatridie. By I. G. Lipovano. Paris: Editions Internationales, 1935. 
pp. 170. 


This study is a general consideration of l’Apatridie (the absence of na- 
tionality). Its obvious contribution lies in the careful identification of 
dozens of authorities with the various ideas relating to the important subject 
of statelessness. It is substantially a handbook of what recognized writers, 
from Grotius to Niboyet, have said about this much neglected subject. 

The first part of the book is devoted to the history of l’Apatridie, tracing 
the existence of this condition to modern times and showing that it is essen- 
tially a modern creation. The second part of the study is a discussion of 
the causes of statelessness and possible remedial proposals. The loss of 
nationality as a result of deficient municipal laws is stressed. Emphasis is 
also given the recent comparative legislation (whether by decree or other- 
wise) of the U.S.S.R., Italy and Germany, with the consequent effects on per- 
sonal legal status. Part three treats of the juridical position of individuals 
without a nationality. Four theories relative to such status are advanced, 
and various authorities identified with each theory. These include the idea 
that stateless individuals should be assimilated by the nation in which they 
reside; that they are entirely outside the law; that they are somewhere be- 
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tween these two extremes (Jncolat); and that they comprise a special class, 
deserving of special treatment. 

In conclusion M. Lipovano calls attention to the imperfection cf the ac- 
cepted principle of nationality which encourages each nation to establish 
arbitrary rules of nationality, often incompatible with the international 
order, seldom in harmony with the nationality laws of other countries, and 
frequently a tangled and confusing puzzle within themselves. The author 
makes a plea for a reconsideration of the existing principle of nationality so 
as to render it more in accord with the welfare of international society. 

CaTHERYN SECKLER-HupDsoN 


Mr. C. van Vollenhoven’s Verspreide Geschriften. Tweede deel. (Inter- 
nationaal recht.) Edited by F. M. Baron van Asbeck. Haarlem and 
’s-Gravenhage: H. D. Tjeenk Willink & Zoon N. V.-Martinus Nijhoff, 
1934. pp.vii, 712. Gld.16. 

The second volume of Professor van Vollenhoven’s collected writings con- 
tains those dealing with international law. Matter familiar to readers of the 
“Scope and Content of International Law,” “War Obviated by an Inter- 
national Police” and “The Three Stages of the Law of Nations” may here be 
found in the original Dutch version. Other papers containing useful in- 
formation are those on the work of the International Intermediary Institute, 
the requisition of merchant vessels and cargo (in Dutch), the jurisprudence 
of the General Mixed Claims Commission between the United States and 
Mexico (in French), and those entitled “Diplomatic Prerogatives of Non- 
Diplomats,” “Some Uncertainties of the Covenant,” “International Arbitra- 
tion Past and Present,” and “Holland’s International Policy.” 

For the most part, the volume constitutes a running commentary on inter- 
national developments, covering nearly a quarter of a century, with particular 
reference to the theme of international police organization to protect states 
against illegal aggression. 

Professor van Vollenhoven stresses the need for: (1) Voluntary acceptance 
of certain mutual obligations by treaty; (2) An impartial international 
tribunal to pronounce upon alleged violations of the treaty, even if only by a 
declaratory judgment, but ultimately with a view to authorizing (3) Mili- 
tary action by an international force, preferably not composed of national 
detachments or contingents but of individuals chosen for their qualifications 
regardless of nationality. He refers to the record of Dutch officers as inter- 
national functionaries, and regards the establishment of an armed force under 
international control to be used for police purposes as a field where a State 
in the position of Holland may take a leading part. 

Professor van Vollenhoven’s treatment of these questions foreshadows the 
thesis formulated in his last book, De Jure Pacis: Du Droit de Paix (not 
reprinted here). It should be noted, however, that Article XI of the Cove- 
nant constitutes a cornerstone of what he advocates in that publication, while 
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at the outset Professor van Vollenhoven criticized Article XI as a worthless 
provision deemed valuable by no one except President Wilson. 

The critical and hortatory tone running through many of these discussions, 
written for newspaper publication, is to be explained by the fact that in 
them a profound student and pioneer in international affairs is speaking to 
the people and government of his own country, and urging them onward. 
No foreign reader is warranted thereby in imagining that the record of the 
Dutch in international policy requires any apology when compared with that 
of nations elsewhere, or that Professor van Vollenhoven’s precepts are not 
applicable a fortiori in other lands. Epwarp DuUMBAULD 


The Law of Peace. By C. van Vollenhoven. Translated by W. Horsfall 
Carter. With a preface by Jonkheer W. J. M. van Eysinga. London and 
New York: Macmillan Co., 1936. pp. xvi, 261. $3.75. 


This is a competent translation into English of Professor van Vollenhoven’s 
excellent book published in 1932, De Jure Pacis: Du Droit de Paix, embody- 
ing lectures to have been delivered in 1931 at the Academy of International 
Law at the Hague if illness had not prevented. The author’s notes (unlike 
the translator’s) are printed at the end of each chapter, and in Chapter II 
there is a discrepancy in their numbering. In a reference to Luke xix: 42 
that Evangelist remains in French guise as “Luc.” Otherwise there is little 
to mar the clear presentation of the author’s forceful ideas to the English 
reader. 

Professor van Vollenhoven is described by Judge van Eysinga as a person 
who “must have seen international law as a mass of facts,” by reason of his 
profound knowledge of history and of comparative law. Accordingly he 
complains that modern writers on international law, ignoring the good ex- 
ample set by Neyron (1777) and Piitter (1843), have neglected the actually 
existent positive law of peace. ‘They have confined themselves either to 
writing the history of international politics or the history of the theories of 
different publicists.” Professor van Vollenhoven’s own researches bring to 
light evidence of a medieval law of peace, dealing with consuls, guarantors 
of peace pacts, international conferences, and arbitrations. But the Cru- 
sades, like other “holy wars” waged for ends of their own and not for the 
vindication of international law, were essentially inimical to the law of peace. 
Moreover, lack of well-established political units having fixed frontiers and 
definite criteria of nationality, combined with want of good faith among 
sovereigns, contributed to the downfall of the medieval law of peace. In 
spite of the eloquent voices of Erasmus, de las Casas, Victoria and Gentili, 
the period from 1492 to 1780 is to be regarded as one in which the law of war 
(jus belli) was supreme. 

Beginning with the armed neutrality of 1780 and extending to the outbreak 
of the World War in 1914, the era of jus belli ac pacis, marked by “much 
progress, little promise,” revealed alongside of the law of war, although 
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subordinate to it, a well-defined law of peace. From 1919 to the opening of 
the disarmament conference, the order of predominance is reversed in the 
epoch of jus pacis ac belli. The possibility of attaining the stage of jus pacis, 
characterized by the acknowledged supremacy of the law of peace, is de- 
scried by Professor van Vollenhoven in the potentialities of action by the 
League of Nations under Article XI of the Covenant, enhanced by transfer 
of national armaments to the League. It is not beyond the power of modern 
political and military science, he contends, to create an international force 
which shall be irresistible and also impartial. 
EpwarD DuMBAULD 


Patents and Gebrauchsmuster in International Law. By Emerson String- 
ham. Madison: Pacot Publications, 1935. pp. 538. Index. 

This is a somewhat loosely connected discussion and comparison of the 
laws in some of the principal countries relating to the grant of patent mo- 
nopolies upon inventions. The author outlines the history of the Convention 
of the International Union for the Protection of Industrial Property, briefly 
mentioning the work of the several meetings of the Union at which the con- 
vention was adopted and revised, pointing out some of the more important 
questions that have arisen at the several meetings, and indicating the posi- 
tions of some of the countries on some of the questions. The existing con- 
vention is quoted in full in parallel columns of French and English. This 
treatment of this international convention is interesting to one who wishes 
a bird’s-eye view of its origin, objects and present status, but the discussion 
is not sufficiently complete for any other use. 

The history and organization of the German patent system is discussed 
rather more fully than any other, and particularly with respect to Ge- 
brauchsmuster—a form of patent protection for what might be termed “near- 
inventions,” that has not been fully adopted by any other country. Its 
nearest approach is the United States and British Design patent laws. This 
section of the book is therefore of little interest to the general reader, al- 
though it might be of interest to one considering the advisability of extending 
this form of limited protection of industrial property to other countries. 

There is also included in this book a chapter on “International Patent Law” 
which includes selections and digests from the pertinent literature of Ger- 
many, Russia, France, Italy, Canada, and the United States, relating to the 
several patent systems of those countries. The author touches upon and 
compares the more important features of the laws of the several countries 
named, and this subject matter should be of interest to readers who, purely 
as a matter of comparison, wish to know the main and contrasting features 
of the laws of the said countries relating to patents. 

The book is well indexed, and contains a bibliography of a number of 
articles relating to international patent law. 

Generally speaking, it would seem that this book adds little original matter 
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to any point of current discussion on international patent law. Probably it 
was not so intended. As a collection of reference data, to be used not as 
authority, but merely as a convenient collection of data bearing upon current 
international patent law, the book has a useful and practical place. 

Jo. Batty Brown 


Gustav Stresemann: His Diaries, Letters, and Papers. Vol. 1. Translated 
and edited by Eric Sutton. New York: Macmillan Co., 1935. pp. xxxii, 
506. $5.00. 


Stresemann’s papers, published in Germany in three volumes, are being 
reduced to English translation, in slightly modified form, for the benefit 
of the English-speaking world. ‘The material was originally collected and 
edited by his secretary, Henry Bernhard, and consisted of fragments, auto- 
biography, letters, diaries, speeches, newspaper articles and despatches. The 
book under review is the first volume of the English edition, translated and 
edited by Eric Sutton. 

Despite a diversity of sources, a remarkable unity and classification have 
grown out of this rather difficult task of sifting, condensing, and editing. 
It forms a welcome and authoritative addition to recent political literature 
covering Germany’s post-war condition. No one who seeks to understand 
the constitutional and international developments in Germany for the first 
several years following the war can afford to neglect this volume. 

An excellent setting is given the work through the preface by Mr. Sutton, 
a brief autobiographical note on his early years, and a note on his years of 
development, 1901-1918. Thus oriented, the reader is prepared for the wide 
range of reading which follows. 

The first part deals with the invasion of the Ruhr. Especially interesting 
are his conclusions following his visit to the Ruhr, as a member of the Reich- 
stag, and his ready embrace of the opportunity presented by Lord Curzon 
to drive an effective wedge between English and French opinions regarding 
the occupation, in the interest of evacuation. In this procedure he suggested 
a course of action which Germany has used to its full advantage. 

The second part presents an account of Stresemann’s one hundred days 
as Chancellor. In August, 1923, he formed the first Cabinet of the Great 
Coalition; on October 15 the second Cabinet of the Great Coalition; and on 
November 23, while asking for a vote of confidence, he went the way of all 
Presidents, Chancellors, Prime Ministers, and Parliaments. Leading prob- 
lems were the Ruhr, internationally speaking; and the currency question, 
from a domestic standpoint. His course as Chancellor is clearly charted 
from the papers selected and published. 

The third part is the most interesting, and reveals his significant contri- 
butions to world policy as Minister of Foreign Affairs. His negotiations 
concerned, among others, the Reparations question and the Dawes Report, 
and especially the London Conferences concerning the whole reparations 
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problem. Here is seen a foundation for the settlement of the treaiy con- 
flicts between Germany and the Powers. 

The fourth part of the present volume is entitled “Ideals.” It deals with 
the intangibles of Stresemann’s character, which are difficult to express, and 
must remain essentially implied. His attitude toward men and policies is 
set forth, as well as his view of Germany’s lost opportunities, and his view of 
life is somewhat philosophically expressed. 

The last section, on ‘New Aims,” sets forth his activities after the Dawes 
Report, including the problem of war guilt, Germany’s relation to the League, 
and the fall of the Marx Cabinet. 

This publication is, without doubt, one of the two or three most valuable 
commentaries on German policy following the war. It seems to support the 
conviction, held by many, that had Stresemann lived and remained in com- 
mand, the Republic might have been saved, and Germany might have carried 
on her revisionist activities within the framework of the League, winning 
her case by persuasion and fact rather than by fiat. 

Caries E. Martin 


On the Rim of the Abyss. By James T. Shotwell. New York: Macmillan 

Co., 1936. pp. xvi, 400. Index. $3.00. 

Professor Shotwell has given us a scholarly, thoughtful and suggestive book 
which may be read with interest both by those who would seek peace for the 
United States by adopting the policies of isolation and the new “neutrality” 
for the purpose of keeping us out of other peoples’ wars, and also by those 
who would cooperate with other nations to create and support the agencies 
of universal peace. 

The aptness of the title of this volume is perceived when its origin and 
meaning are explained in the introduction. At the Disarmament Conference, 
M. Paul-Boncour drew a parallel between Dante’s Inferno and the hell which 
is war: 

He pictured the nations as in an abyss shaped in concentric circles 
which, from the outer rim of greatest security, constantly narrows as they 
deepen toward the center of the gulf where those reside who are most 
threatened by war and have suffered most from it. 

The author assumes that the place of the United States is one of compara- 
tive security, on the outer rim of the abyss, and recognizes that our first im- 
pulse, when war threatens others, is to “play with the hope that we can escape 
the dangers and responsibilities in which our position in the world places 
us,” yet he believes that this impulse of isolation may bring harm even to our 
peace-time life and will fail to make a way of escape if the whole shell of 
our international world should crumble with the conflagration of a major war. 
The only hope for our own peace, therefore, is the maintenance of the peace 
of the world as against a general war, and for this the United States should 
be ready to codperate with the other great Powers in erecting and maintain- 
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ing institutions which are able to express the life of a real community of 
nations. 

The ineffectiveness of existing peace machinery is recognized. In brief but 
comprehensive review, the long lack of results from the efforts of the League 
of Nations to end the war in the Chaco, the defiance of the League and of the 
supporters of the Briand-Kellogg Pact by Japan, and the serious failure in 
the Italo-Ethiopian War are all set forth frankly and with no attempt to 
soften or tone down the serious consequences of these failures. Yet the 
author suggests that they no more mark the end of the movement to organize 
peace than the failure of the Articles of Confederation marked the end of the 
effort to build the American States into a Union. 

The League Covenant has been on the anvil. Attempts to modify the 
obligations imposed by Article 10 and Article 16 by formal amendment have 
not succeeded, but they have actually been amended in practice. No Euro- 
pean Power was willing to send soldiers to end the fighting between Bolivia 
and Paraguay, or to preserve the frontiers of China against Japanese ag- 
gression. Even the Italo-Ethiopian conflict, which affected certain Euro- 
pean interests, called forth only modified “sanctions,” and even Great Britain 
recognized unequal degrees of responsibility for military sanctions when it 
addressed its inquiry about military support only to “those members of the 
League who by reason of their military situation or their geographical posi- 
tion are most immediately concerned.” 

Space does not permit a discussion of the chapters in which the author sets 
forth his belief in the need for a more flexible international structure than 
that which identifies justice with the status quo and his hope for a readjust- 
ment of nations to a readjusted League. H. W. Tempe 


Neutralitdtsrecht. By Eduard von Waldkirch and Ernst Vanselow. Hand- 
buch des Volkerrechts, Bd. VI, Heft 5. Stuttgart: W. Kohlhammer, 1936. 
pp. viii, 335. Index. Rm. 21. 

This is a conventional treatment of the law of neutrality. In the first part 
(pp. 1-128) Professor Waldkirch, of the University of Berne, sketches briefly 
the concept and historical development of neutrality in land warfare, its 
beginning and end, neutral territory, the legal relations of neutrals and bel- 
ligerents, neutral persons and violations of neutrality. The author has drawn 
exclusively upon continental literature, legislation and treaties, and has en- 
tirely neglected the decisions of international and national courts. While 
he cites several English and American writers in his bibliographical notes, he 
gives no evidence that he has consulted their works. The Pact of Paris is 
disposed of with the statement that “whether there is still a duty of neutrality 
is doubtful” (p. 14), and the problems arising out of the Covenant of the 
League are dealt with in three pages (pp. 73-75). There is no mention of 
the recent neutrality legislation of the United States. 

The second part (pp. 133-135) contains a study of the law of neutrality 
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by Captain Ernst Vanselow of the German Navy. The reader would here 
expect a realistic treatment based upon positive practice in view of the 
writer’s experience during the World War as chief of the Division of Policy 
and International Law of the German Admiralty Staff. The study, how- 
ever, consists almost wholly of a commentary upon the Hague Conventions, 
supplemented by references to national legislation. The decisions of prize 
courts and the voluminous diplomatic correspondence between the neutral 
and belligerent Powers have not been used. The Pact of Paris and the 
League of Nations receive a bare mention (pp. 143, 148, 149). Although the 
preface to the work is dated December, 1935, there is no discussion of the 
American legislation of August, 1935. 

The new editor of the Handbuch, Professor Walz, states that the purpose 
of recent and forthcoming additions to this valuable series is to reflect the 
“wholly altered spiritual, political and legal relationships” of the present 
time. There is no trace of this “new” (National-Socialist) spirit in this 
volume. In view of the recent publication of Professor J. L. Kunz’s excellent 
treatise on Kriegsrecht und Neutralitdtsrecht (Vienna: Julius Springer, 
1935), the present work cannot be considered to be a contribution to the 
literature of the subject. L. Preuss 


The Art of Law and Other Essays, Juridical and Literary. By John C. H. 

Wu. Shanghai: The Commercial Press, 1936. pp. xxi, 221. 

Phillips Brooks is quoted as remarking that, when India should become 
Christian, as he expected, “it would have something to give as well as to take.” 
This reviewer has long felt the same way about China and western law— 
that, should the Chinese adopt it they would have something to give. The 
book before us is an earnest of that promise. The author studied at the best 
American law schools, returned to his native China, served for three years 
as Judge of the Shanghai Provisional Court, and is now Dean of the Com- 
parative Law School of that international center. Surely we have here an 
unusual combination of experiences, east and west. 

The essays collected in this volume number fifteen, of which four had ap- 
peared in Dr. Wu’s Essays in Juridical and Legal Philosophy, published 
several years ago. Readers of this JourNAL will, doubtless, be most inter- 
ested in those relating to extraterritoriality and the Chinese view thereof. 
In Essay VI the author sketches the origin of consular jurisdiction in China 
(which he considers “was meant as a means for the protection and further- 
ance of the interests of trade”), its fortunes for nearly a century, and the 
prospects of its early abolition in the light of the experiences of Japan, Tur- 
key andSiam. Dr. Wu complains that “there can be no uniformity of law in 
the midst of a diversity of jurisdictions”; and it would have been interesting 
in that connection to have had his reaction to the proposal ! to extend Chinese 
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laws over all residents of China, leaving the foreign courts to apply them 
for a time to their own nationals. That would afford a test of whether, after 
all, the root of the evil is a “diversity of jurisdictions” or a diversity of legal 
systems. At any rate the evil is there, and the author provides an illustra- 
tion of it in Essay VIII, treating of the Garcia Case, tried before him and 
involving the ownership of Shanghai’s famous gambling resort, “The Wheel,” 
which long evaded the operation of Chinese laws by the proprietor’s claim 
of alienage. Here Judge Wu discusses the principles of proof applicable to 
Chinese courts and states “that those artificial rules for admissibility of 
evidence with which Anglo-American lawyers are familiar, are alien to the 
Chinese system.” 

Essay IV compares “The Legal Systems of Old and New China,” declaring 
“that China is in possession of a thoroughly modern system of law—so much so 
that, if Confucius were to come to life again, he could hardly recognize it.” 
In view of the recently reported Confucian revival, this appears highly sig- 
nificant; it is also important because of Britain’s undertaking (later con- 
firmed by the United States and other Powers) as long ago as 1902 “to re- 
linquish her extraterritorial rights when she is satisfied that the state of the 
Chinese laws, the arrangement of their administration and other considera- 
tions warrant.” Bearing on the same point are the glimpses which Dr. Wu 
gives us of the practical workings of a Chinese court, in his review of cases, 
which came before him as a judge. Fortunate, indeed, will be the new 
judiciary if it can enlist in its personnel more of such legal scholars as he, 
who has given us this most unusual book, which all friends of China should 
be interested in reading. 

Nor should we fail to notice that it is printed on good paper and in clear 
type—a characteristic product of the Commercial Press, which is Chinese 
owned and operated. Indeed, most of the compositors who set the type prob- 
ably knew not a word of English. Yet, if there are any typographical errors, 
this reviewer has not found them. C. SuMNER LoBINGIER 


The St. Lawrence Deep Waterway: A Canadian Appraisal. By C. P. Wright. 
New York and Toronto: Macmillan Co., 1935. pp. xxii, 450. Index. 
$4.50. 

' The treaty signed in July, 1932, providing for the power development of the 
St. Lawrence and a deep waterway from the Great Lakes to the sea appears 
to be dead. Press dispatches of March 14 of this year indicate that it is 
probable that negotiations for a new treaty on the subject are now in a 
preliminary stage and that President Roosevelt has pledged himself to con- 
tinue efforts to frame an acceptable treaty if reélected. A little previous to 
that date, February 7, Premier Hepburn, of Ontario, was reported in the press 
to say that his government would oppose the ratification by Canada. Press 
notices of April 2 and July 7, however, indicate that Mr. Landon, if elected, 
might press for Senate approval of the existing treaty. 
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Dr. Wright’s study is a critical and scholarly presentation of the objections 
from a Canadian point of view, to the treaty as signed in 1932. The primary 
thesis of the book is that no adequate Canadian survey was made, previous to 
the signing of the treaty, as to the economic value of the proposed deep water- 
way, or as to the relative value of the construction of such a waterway at 
various depths. In his discussion upon this subject the author is in accord 
with the study made by the Brookings Institution (Moulton, Morgan and Lee, 
The St. Lawrence Navigation and Power Project, 1929), in holding that a 
27-foot depth would be inadequate, and “already economically obsolete be- 
fore the actual work of construction has been even begun.” (p. 297.) 

The detailed study of the long years of preliminary exchange of notes pre- 
ceding the actual negotiation of the treaty are, perhaps, the most interesting 
sections of the book, and the balanced and careful criticisms of the terms of 
the treaty as signed are its most constructive feature. To attempt to enu- 
merate these would extend this review beyond reasonable limits, but these 
sections could well be consulted if a new treaty is made. The whole book 
is a valuable contribution to the fields of international relations and inter- 
national law. E. H. KetcHam 


The Peace Settlement in the German-Polish Borderlands. A Study of Con- 
ditions Today in the Pre-War Prussian Provinces of East and West Prussia. 
(Royal Institute of International Affairs.) By Ian F. D. Morrow. New 
York: Oxford University Press; London: Humphrey Milford, 1936. pp. 
xiv, 558. Index. $10.00. 

This book presents the results of researches by a British scholar into what 
has happened since the War of 1914-18 in one part of the continent of 
Europe in which the peace settlement has given rise to unrest and dispute. 
While the author’s immediate concern has been with the working of the 
peace settlement in certain territories ceded by Germany since the Versailles 
Peace Treaty came into force at the beginning of 1920, he has carried the 
story back as far as it is necessary for its proper understanding. He dis- 
cusses the Danzig, the “Corridor” and the Memel problems, and concludes 
by describing Hitler’s activities in the Eastern Marches, for which Germans 
and Poles have been fighting for a thousand years. A consequence of the 
frequent change of ownership has been the conviction firmly implanted in 
both Poles and Germans that each has an inalienable right to the possession 
of these border lands. Both nations alike appeal to history to support their 
claims. The study stresses especially the importance of the racial aspect 
of the problem. 

The Peace Settlements of 1919 seem to be blamed for all international 
troubles of today. Thus we learn in regard to the Danzig-Polish relations 
that “the responsibility for the occurrence of the disputes that have arisen 
between Danzig and Poland from 1920 to 1935 as well as for the tension 
between them to which these disputes gave rise must be ascribed in a funda- 
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mental and originatory sense to the failure of the Peace Conference in Paris 
in 1919 to define unmistakably the rights and privileges enjoyed by Poland 
in the port of Danzig and the obligations undertaken by Danzig towards 
Poland.” Another interesting observation is that “the history of German- 
Polish relations witnesses to the ease with which groups of men can be rendered 
oblivious to their best interests by racial passion.” 

This is a book worth thinking about. It may not make as wide a mark 
as it deserves, for it is very scholarly—a handicap as far as the average 
student of international relations is concerned. But it is safe to say that it 
will make a deep mark on the memory of any reader fortunate enough to 
make its acquaintance. JOSEPH 8. RouceK 


Briefer Notices 


O Reconhecimento do Brasil pelos Estados Unidos da América. By Hilde- 
brando Accioly. (Sao Paulo: Companhia Editora Nacional, 1936. pp. 
180.) Since 1922 Brazilians have had available the diplomatic correspond- 
ence concerning United States recognition of Brazilian independence in 
Volume V of the Archivo Diplomatico da Independencia published in that 
year by the Foreign Office of their government, while in 1925 the Carnegie 
Endowment sponsored the publication in the United States of Volume III 
of William R. Manning’s Diplomatic Correspondence of the United States 
Concerning the Independence of the Latin-American Nations, covering the 
same subject. In his small volume Dr. Accioly, who was one of the com- 
pilers of the Archivo Diplomatico da Independencia, offers readers of Portu- 
guese a skillfully compressed account of the negotiations which culminated 
in the reception by President Monroe on May 26, 1824, of the first chargé 
d’affaires of the Brazilian Imperial Government in Washington. His study 
appears to be based chiefly upon the works just cited. Although the Brazilian 
chargé d’affaires, Senhor Silvestre Rebello, was able to get the desired recogni- 
tion for his government, he was unable to obtain a treaty of alliance with the 
United States. Dom Pedro I, fearing that Portugal would seek to regain its 
lost colony, desired to implement the Monroe Doctrine with a bilateral treaty, 
but the United States refused to depart from its policy of no alliances. 

FrepDERIC WILLIAM GANZERT 


Alberico Gentili, Fondatore della Scienza del Diritto Internazionale. By 
Amor Bavaj. (Macerata: Tipografico Affede, 1935. pp. 70. Bibliogra- 
phy.) During recent decades Italian publicists and students have been 
adding steadily to the literature available on Alberico Gentili (1552-1608) 
who, though he made his great contributions to international law while 
residing in England (the country of his adoption), was of Italian birth and 
parentage. The present pamphlet adds its brief quota to the Gentili litera- 
ture. The writer considers Gentili to have been the founder of the modern 
science of international law, and his purpose is to sustain this thesis. The 
essay is well documented, and while it will not convert many who have 
reached somewhat different conclusions as to Gentili’s position among early 
writers on the law of nations, it should be of interest to students who delve 
into the history of international law. A. T. Hurp 


Il Nazionalismo e le Missioni. By Amor Bavaj. (Tolentino: F. Filelfo, 
1935. pp. 140.) Dr. Bavaj emphasizes the conflicting ideals of the na- 
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tionalist statesman and the Christian missionary. The objects of the mis- 
sionary are supernatural and supernational. The statesman seeks to use the 
missionary for his own purposes. His national prejudices and the need of 
protection have often led the missionary to favor those purposes. The 
French claim to special protectorate over missions in the Near and Far East 
provides many illustrations. The system of extraterritorial consular juris- 
diction is closely related to the questions considered. The abolition of this 
system accomplished in Turkey, demanded in China, has been accompanied 
by a growing sense in the churches themselves, Catholic and Protestant, of 
the inconsistency involved in an appeal to unequal treaties. The study is a 
fair one, impartial and sometimes penetrating. The historical and logical 
basis for the system of extraterritorial jurisdictions adopted in the East is 
not within its scope. JAMES BARCLAY 


French Opinion on the United States and Mexico, 1861-1867. Compiled 
and edited by Lynn M. Case. (New York and London: D. Appleton- 
Century Co., 1936. pp. xxiv, 452. Index. $7.00.) This volume of ten 
chapters on French opinion concerning the American Civil War and Napo- 
leon’s Mexican expedition is an edited compilation of selected extracts (in 
French) from the secret and confidential reports of district legal agents 
(public prosecutors) of the French Minister of Justice. Its purpose is to aid 
investigators in forming reliable judgments of French basic opinion upon the 
two subjects treated in the selections from the original reports. These re- 
ports, upon which the Emperor largely relied for information on public opin- 
ion, Dr. Case regards as a more reliable mirror or barometer than the censored 
French press or the French legislative debates and public documents upon 
which historians have so largely relied. The frankness and fearlessness of 
the reports may be judged by the fact that the extracts on the Mexican ex- 
pedition indicate public opposition to the government policy which Napoleon 
continued to pursue in the face of adverse opinion and which eventually led 
him to the reckless sponsorship of the establishment of the exotic Mexican 
Empire. The extracts of the first three chapters explain the effects of the 
American conflict upon French industries, serving as a fitting economic in- 
troduction to the succeeding chapters on opinion. In each of chapters IV-X, 
which deal chronologically with French opinion, the extracts are introduced 
by a brief review summarizing the contents and referring to controversial 
historical literature. They are also supplemented by explanatory footnotes, 
and their study is facilitated by a satisfactory index. The cost of the col- 
lection of material for the volume was aided by a liberal grant from the Social 
Science Research Council. The cost of publication was borne by the Ameri- 
can Historical Association, from the income of the Albert J. Beveridge 
Memorial Fund. JAMES Morton CALLAHAN 


Disarmament in British Foreign Policy. By Rolland A. Chaput. (Lon- 
don: Allen & Unwin, 1935. pp. 432. Index. 16s.) Mr. Chaput is a 
French Canadian, educated, one gathers from his book, in America and 
Geneva. This combination should result in an unusual degree of objectivity 
or detachment in any consideration of the foreign policy of Great Britain, 
and seems to guarantee as well that familiarity with or appreciation of the 
subject which is so essential. It is interesting, therefore, to discover how 
completely Mr. Chaput accepts the official thesis of the Government of Great 
Britain in respect of its own disarmament policy. The introduction, some 
45 pages in length, is an excellent sketch of British Foreign Policy. In it 


BOOK REVIEWS 755 


Canning, Gladstone, H. A. L. Fisher, Austen Chamberlain, Ramsay Mac- 
Donald, and Viscount Cecil are all quoted to the effect that to preserve the 
peace of the world is the leading object of the policy of England, of Great 
Britain, of the Empire and of the Commonwealth. For this reason British 
foreign policy has always been empirical, but, in spite of this, there have 
emerged certain methods of safeguarding essential British interests which 
have transcended all considerations of peace and have become permanent 
bases of policy: one, to safeguard the British Isles against attack or invasion; 
and two, to maintain the trade necessary to the continued existence and 
prosperity of the United Kingdom. ‘These in turn required sea power, a 
friendly or weak Power in the Low Countries, and measures to prevent any 
one Power becoming master of the Continent. With this in mind, Mr. Chaput 
then proceeds to discuss the British attitude toward naval armaments, toward 
military armaments, and, finally, toward aérial armaments in realistic terms. 
He shows how Britain has insisted on superiority, or at least equality, in 
respect of naval strength at all times on the assumption, in the past at least, 
that this has guaranteed her security and protected her trade. Whereas she 
has tended to ignore her army except for police purposes on the frontiers, 
save on those rare occasions when Spain, France or Germany threatened 
the Low Countries and seemed about to contro] Western Europe. On those 
occasions Britain’s armies were found engaged on the Continent itself. 
The submarine, and more particularly the aéroplane, however, have changed 
Britain’s position fundamentally, and it may be that new bases of policy 
will of necessity be evolved. The last fifteen years have been given over 
to experiments in this respect, among them, collective action under the 
League of Nations, regional pacts like Locarno, and disarmament. The 
results have not been too satisfactory, and 1936 sees Britain, like the rest 
of the nations of Europe and the world, engaged in a mad race in armaments 
of all kinds. The book is well written and eminently worth reading. This 
reviewer’s only criticism, as indicated above, is the complete acceptance of 
the official view and policy as contrasted with the scathing criticism of that 
view and policy which have appeared from time to time in a number of 
United Kingdom publications, e.g., The Dying Peace by Vigilantes. 
NorMAan MacKenzie 


La Conception Ameéricaine de la Neutralité. By C. M. Chaumont. 
(Paris: Rousseau et Cie, 1936. pp. iv, 277. Fr. 30.) After an historical 
survey, arranged by topics, of the policy of the United States relative to cer- 
tain aspects of neutrality, the provisions of the joint resolutions of 1935 and 
1936 are analyzed. This method of presentation is helpful in showing the 
extent to which the recent legislation conforms with or differs from past 
policy. Following this, a portion of the book examines the significance of 
the recent laws from the point of view of American collaboration in “the 
struggle for law and peace in the world.” The author indicates that “a gov- 
ernmental policy favorable to codperation is pursued, having as base and di- 
recting idea the condemnation of war by the Pact of Paris. A vigilant 
tradition opposes it.” The author points out the clash between the policy 
desired by the executive, on the one hand, and the legislature on the other 
hand. An attempt to evaluate the forces back of the law is purposely 
avoided. Those already familiar with the American policy of neutrality 
who have followed the committee hearings on the recent legislation will find 
little new in the book. However, it is a good exposition, free from bias, and 
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fulfills its expressed purpose of “understanding the thought of the United 
States.” CHESNEY HILL 


Az Allandé Nemzetkézi Birédsédg Véleményezd Hatkdskére (The Ad- 
visory Jurisdiction of the Permanent Court of International Justice). By Dr. 
John Csiky. (Szeged: Municipal Press, 1935. pp.iv,171. Bibliography.) 
The Royal Hungarian University at Szeged awards every year a prize for 
the best essay written on some international law subject. This study won 
the prize offered during the academic year 1933/34. It may be stated at the 
outset that the honor was fully earned by the author; the quality of his study 
satisfies even the most exacting demand. In the first part of the essay Dr. 
Csiky examines the historical background, the juridical basis and the evolu- 
tion of the court’s advisory function. The second part, constituting the bulk 
of the study, includes the various types of advisory opinions (?.e., opinions 
upon any “dispute” or “question” referred to the court); the optional or 
compulsory character of the League Council’s or Assembly’s power to request, 
and the duty or power of the court to give, an advisory opinion; and the bind- 
ing character of such opinions. The concluding part sets forth the author’s 
views as to the strictly judicial nature of the court’s advisory function and 
as to the utility and value of advisory opinions for the development of inter- 
national law. The essay bears witness to the author’s thorough familiarity 
with documentary sources and with the relevant literature and, also, of his 
mastery of the general principles of law and logic. To render this excellent 
study accessible for those who cannot read Hungarian, a fairly extensive 
résumé in the French language is appended (pp. 148-165) which contains 
the salient points of Dr. Csiky’s analysis. A carefully selected bibliography 
is an indication of the author’s ability to choose the best from the crop which 
has grown on a rather belabored field. Francis DEAK 


Primitive Law. By A.S. Diamond. (London and New York: Longmans, 
Green & Co., 1935. pp. x,451. Index.) The term “Primitive Law” is not 
used in this book to signify exclusively the law of the most primitive peoples, 
but rather the early beginnings of various stems of the law. The author thus 
deals not only with the code of Hammurabi, the Assyrian, the Hittite, the 
Hebrew laws and the Twelve Tables, but also with early Celtic, Anglo-Saxon 
and Germanic laws. He combats the theory of Maine that law is derived 
from pre-existing rules of conduct which are at the same time legal, moral 
and religious. He endeavors to prove that the religious or moral codes are 
merely an intermediate stage in the development of ancient law, and that in 
certain important examples genuine codes of law have been later altered by 
ecclesiastical hands in adding rules of a religious character. The author 
considers that ancient law is ordinarily influenced more by formalism and 
procedure than by rules of substance. As illustrating his thesis, he points 
out the important place which the ordeal occupies in the growth of primitive 
law, and yet that it was not of religious origin. 

Whether religious and moral influences were found at the beginning, or 
whether they entered at a later stage, seems, however, not of principal im- 
portance. The author’s survey itself shows their immense if not primary 
importance in the development of most of the stems. In following the evi- 
dence which the author presents, an excellent comparative survey of all of 
the stems is presented in a reasonable compass. ArTHUR K. KuHN 
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Art. 5 und Art. 14 Satz 3 der Volkerbundsatzung. By Salo Engel. (The 
Hague: Martinus Nijhoff, 1936. pp. 124. Gld. 2.50.) This doctoral dis- 
sertation deals with the question whether the Council or Assembly of the 
League of Nations can request an advisory opinion of the Permanent Court 
of International Justice by majority vote, or whether a unanimous vote is 
required. The author’s thesis is that a majority decision of the Council or 
Assembly is sufficient, and that the votes of the interested parties should not 
be considered. Mr. Engel is confident that recent endeavors to clear up this 
controversial problem in the League itself will be successful, but he contends 
that the Court could decide the question either in a special advisory opinion 
or incidentally to other advisory opinions. W. B. Srern 


Must War Come? By John Eppstein. (London: Burns Oates and 
Washbourne, Ltd., 1935. pp. vi, 127. 3s.6d.) The author offers this small 
volume as a review of the international situation in the light of Papal teach- 
ing and action concerning peace and war in modern times, and it comes as a 
challenge to the thought, or rather as an appeal to the support, of all persons 
who recognize the importance of Christian ethics as a determining factor in 
international conduct. The Papal doctrine on peace is not that of the non- 
resistant school. Strongly as the author emphasizes the power of moral 
principles to eliminate the scourge of war, he points out that Papal teaching 
admits that “in a fallen world it may sometimes be necessary to fight for 
the right, to resist by force of arms an aggressive power.” But, with this 
qualification, the condemnation of war in successive Papal utterances is 
consistent and determined; and in view of the newer agencies of arbitration 
and judicial settlement, the condemnation of war without resorting to those 
alternatives becomes practically absolute. In addition to the condemnation 
of war, there is the emphatic recognition by the Popes that justice is a vital 
condition of permanent peace and that the fact that men are organized in 
separate national communities does not change the fundamental obligation 
which they are under to promote their common welfare. The author’s in- 
dictment of the refusal of the belligerent Powers in 1917 to consider the 
practical proposals for peace offered by Pope Benedict is severe, and his 
survey of the consequences of the dictated peace make those proposals seem 
almost prophetic. Separate chapters are devoted to Benedict XV as “peace- 
maker” and to Pius XI in relation to the nationalist revival. C. G. Fenwick 


Trattati e Convenzioni Bilaterali fra il Regno d'Italia e gli altri Stati in 
Vigore al 1 Gennaio 1933: Corpo-Indice. Compiled by P. van Panhuys 
Polman Gruys. (Leiden: A. W. Sijthoff, 1935. pp. xiv, 453. Index. FI. 
7.50.) This volume consists of an exhaustive index of the bilateral agree- 
ments, both formal and informal, to which Italy was a party on January 1, 
1933, together with occasional editorial comments and a number of notes 
on the cessation of certain conventions during the two succeeding vears. 
Since his purpose was to list only the agreements actually in force at the 
beginning of 1933, the compiler, a Dutch scholar, was able to limit his index 
to a size convenient for consultation. The volume, which opens with a brief 
preface by Senator Amadeo Giannini, is logically arranged and its usefulness 
to others than Italian students is enhanced by the fact that the titles of 
documents and the editorial notes are printed in French as well as in Italian. 
The entries supply dates of signatures, of exchanges of ratifications, of execu- 
tion, and of registration with the League of Nations, together with informa- 
tion as to the various publications in which the texts of the instruments may 
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be found. An alphabetical index adds to the utility of the volume. While 
the nature of the agreements listed is for the most part adequately indicated 
by the titles, in a few instances where these are vague an additional descrip- 
tive note would have been helpful. The volume will be of value to those 
who are interested in Italy’s foreign relations. A. T. Hurp 


The Doctrine of Rebus Sic Stantibus in International Law. By T. Young 
Huang. (Shanghai: The Comacrib Press, 1935. pp. xiii, 201. Index. 
$5.00.) 

La Clausola “Rebus Sic Stantibus” nel Duritto Internazionale. By 
Giovanni Scalfati Fusco. (Naples: Lorenzo Alvano, 1936. pp. iv, 98. 
L. 20.) 

Two new studies on the clause rebus sic stantibus. The Chinese author 
approaches the problem from a dynamic point of view, in the conviction 
“that it is practically impossible to uphold the sanctity of treaties without 
considering the principle of change.’ His questions are: Is the clause a rule 
of positive international law? If so, what is its scope? Under what condi- 
tions and in which way may it be properly applied? From these viewpoints 
he studies the publicists, the diplomatic precedents and the jurisprudence 
of the clause in cases decided by courts. The study is based on a very 
extensive and valuable bibliography. His result may be formulated in 
the sense that the clause is a positive rule of international law, recognized 
by the practice of States and the opinion of writers; but the proper pro- 
cedure of its application is not unilateral denunciation, but the demand 
addressed to the other party to abrogate the treaty. Particular emphasis 
is laid upon treaties of peace; the problem of treaties concluded under duress 
plays an important réle. On the other hand, theoretically, there is some 
confusion with completely different problems, such as non-performance by 
the other party, or impossibility of performance. This reviewer further 
considers the identification of the clause with Article XIX of the Covenant 
of the League of Nations as basically unsound. 

The Italian study, equally based on an extensive bibliography, reviews 
also the opinion of writers and the diplomatic precedents. But its principal 
aim is that of theoretical clarification. The author clearly recognizes that 
the clause has its place among the reasons for the termination of treaties. 
It must therefore be well distinguished, on the one hand, from reasons which 
render a treaty void ab initio, and on the other hand, from other reasons 
for the termination of treaties: impossibility of performance, doctrine of 
necessity, the “condition” in the technical sense, the agreed possibility of 
denunciation, particular clauses of the treaty itself; as, e.g., in the Young 
Plan, or the escalator clause in the Naval Disarmament Treaties. The 
clause is finally correctly held as being entirely different from Article XIX 
of the Covenant, which, apart from many other things, is not a rule for the 
extinction of treaties, but a procedure of a legislative change of a treaty 
which, by both the parties, is recognized as being valid and binding in law. 
It is a fine study, characterized by clear thinking and the strictly juridical 
and theoretical treatment of the Italian school of international law. 

Joser L. Kunz 


The Balkan Conferences and the Balkan Entente, 1930-1935. A Study in 
the Recent History of the Balkan and Near Eastern Peoples. By Robert 
Joseph Kerner and Harry Nicholas Howard. (Berkeley: University of Cali- 
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fornia Press, 1936. pp. x, 271. Index. $3.00.) The story of the Balkan 
Conferences is most interesting for the student of international relations as 
an attempt to provide for a regional confederation or union. Although the 
fifth and last conference did not meet either in the spring or in the fall of 
1935, and even if the Balkan Conferences have been permanently adjourned, 
the authors feel that “their labors have been thoroughly worth while” 
(p. 168). The work includes a very good historical perspective of the Balkan 
and the Near Eastern Question. Special chapters are given to each of the 
four Balkan Conferences. The Four-Power Balkan Pact of 1934 is placed 
within a larger European background, and it is noteworthy that this docu- 
ment “did not include all the Balkan states, since neither Albania nor Bul- 
garia was a party to it,” and that “to all intents and purposes, it seemed to 
be purely political, whereas the Balkan Conferences looked toward a more 
fundamental and comprehensive union of all the Balkan peoples, politically, 
economically, socially, and intellectually” (p. 133). The appendix includes 
sixteen documents. This is a salutary little book, consisting almost entirely 
of quotations from speeches, editorials, and the like, supported by an im- 
pressive bibliography, and offering a cold dash of common sense in the 
author’s conclusions. Furthermore, the Balkans still remain one of the 
unknown regions to the average American observer. This publication ought 
to go far in informing our students of international affairs about that part 
of Europe where the World War started. JOSEPH S. Roucek 


Die Vélkerrechtliche Anerkennung Sowjetrusslands. By Peter Kleist. 
(K6nigsberg and Berlin: Ost-Europa-Verlag, 1934. pp. viii, 127. Rm. 5.50.) 
Divided into four chapters dealing respectively with the formation of the 
Soviet Union (pp. 1-17), the principle of recognition in general (pp. 17-48), 
the recognition of Soviet Russia (pp. 48-109), and the significance of the 
recognition (pp. 109-117), the book is a sincere, though not always success- 
ful, attempt at an unbiased analysis of the problems germane to the issue. 
Viewing disregard of international obligations, emphasis on classes, and 
revolutionary propaganda as sufficient reasons for denial of recognition, the 
author proposes that the U.S.S.R. has been now almost universally recog- 
nized because these policies of the Soviets no longer find manifestation, and 
that at present the codperation between the Soviets and the capitalistic 
countries is possible because of the Soviet evolution toward becoming a nor- 
mal State. Offering no convincing analysis of Marxism on the issue, and 
touching only lightly upon the precepts of law, the book fails to contribute 
anything new either to international law or to history. If there is any value 
to be found in this work, it lies in its being another welcome illustration of the 
general desire to uncover the reasons which made the great compromise 
between the two diametrically opposed social-economic worlds possible. 

T. A. Taracouzio 


What the International Labor Organization Means to America. Edited 
by Spencer Miller, Jr. (New York: Columbia University Press, 1936. pp. 
xvi, 108. $1.50.) A group of distinguished American students of the labor 
problem combine, in this volume, with leaders in the field of labor relations 
to discuss the significance of the membership of the United States in the 
International Labor Organization. The volume is made up of addresses 
given at the University of Virginia Institute of Public Affairs, July, 1935. 
This publication exists primarily to give information to the American people 
on the values they may expect from membership in the Organization, as well 
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as on the contributions that we may make to the general development of the 
international protection of labor. Behind all of the addresses is the recogni- 
tion that developments in American social policy must be expected, and 
that our social policy should be in harmony with international trends. Ac- 
cording to the contributors to this work, it is through the International Labor 
Organization that Americans can be provided with world-wide information, 
and through it likewise that international legislative standards can be formu- 
lated and protected. Francis G. WILSON 


Political Handbook of the World. Edited by Walter H. Mallory. (New 
York: Harper & Bros. for the Council on Foreign Relations, Inc., 1936. 
pp. v, 207. $2.50.) This periodical survey of parliaments, parties, and 
press of the world, which has been published annually since 1928, would seem 
to need no introduction to the readers of this JourNaL. In view of the changes 
constantly taking place in the world, it is the reviewer’s opinion that, while 
the volume clearly makes an important contribution as it now stands in 
compressing data otherwise widely scattered, the usefulness of such a publica- 
tion would be greatly increased if it were issued in the form of a loose-leaf 
service and kept up-to-date by frequently supplied replacement sheets such 
as is now done by the Europa Handbook and the various law services in this 
country. In its present form, many portions of the volume are presumably 
out of date even when it is first published. The current volume, for instance, 
while revised as of January 1, 1936, was not published until February 14th 
—some six weeks later. During the course of the year, many portions of the 
book cannot thus be turned to with any great degree of assurance that a 
datum true as of the first of the year is still the fact. Consider, for example, 
certain information regarding France, Spain, and Ethiopia in the current 
volume. An annual service charge for a loose-leaf service could validly be 
even more than the present price. The inclusion of an index to the personal- 
ities included would aid the reader of the daily press to locate rapidly a 
person’s official or party connection, and it would also be helpful if the 
sources of the information given were stated, perhaps in footnotes. 

WILiarD B. Cowes 


Collective Security. An Inaugural Lecture. By Arnold D. MeNair. 
(Cambridge: University Press; New York: Macmillan Co., 1936. pp. 42. 
$.75.) The address here printed was given on the occasion of the assump- 
tion by the author of the Whewell Professorship of International Law at 
Cambridge University. Its necessary brevity is more than made up for by 
the wisdom of its judgments and the good sense of its observations upon 
what must always be the central problem of international law. Professor 
MeNair brings out admirably the contrast between the old law taught by his 
predecessors and the new principles which were embodied in the Covenant 
of the League of Nations and in the Kellogg-Briand Pact. He is quite clear 
that if collective security is to be successful it must be accompanied by col- 
lective revision of the status quo, although he does not believe that this 
should be accomplished by the direct use of force. He concedes that the 
system of collective security involves risks, but believes that some risk is 
justified to avert the success of flagrant aggression in breach of solemn 
treaties; and his conclusion is that if the policy of collective security, together 
with collective revision, be firmly adhered to it will ultimately introduce “a 
new and saner epoch in international relations.” C. G. Fenwick 


BOOK REVIEWS 761 


State Interests in American Treaties. By Nicholas Pendleton Mitchell. 
(Richmond: Garrett & Massie, 1936. pp. x, 220. Appendices. Bibliogra- 
phy. Index. $3.00.) This book seeks to ascertain under what conditions 
the treaty-making authority can invade a field of State interest and whether 
or not the treaty power can appropriate such a field to the “exclusive regula- 
tion” of the Federal Government where State laws on the same subject, not 
in conflict with treaty provisions, were in force at the time the treaty was 
made. With respect to the first question, it is concluded that State interests 
can be invaded if there is a “proved national interest” and if the subject is 
a proper one for international control. On the second point the author de- 
clares that in all cases where there have been invasions of State power 
“State laws on the subjects have been permitted to continue in operation so 
long as they did not conflict with treaties or acts for their enforcement.” 
From this he concludes that it “is admittedly questionable” whether the 
treaty-making authority could appropriate such a field for the “exclusive” 
regulation of the Federal Government (p. 152). In endeavoring to estab- 
lish his theses he adduces certain treaties made during the 150-year period 
from 1782 to 1932 concerning boundaries, commerce, naturalization, consular 
regulations, extradition, and matters involving State police powers. 

The book, which is a doctoral dissertation, shows that a considerable 
amount of work has been done. It contains some interesting new informa- 
tion such as that concerning treaty provisions for the protection of the live- 
stock industry (p. 126 et seq.). It cannot be said with candor, however, 
that any decided contribution to the literature in the field has been made 
nor that the author has consistently related his material to his subjects. He 
frankly states in his preface that he has touched on many subjects “as parts 
of the general problem,” which, when “properly investigated, should vield 
treatises in themselves.” B. Cowes 


Kiaochow Leased Territory. By RalphA.Norem. (Berkeley: University 
of California Press, 1936. pp. viii, 150. Index. $2.25.) Although the prob- 
lem of Kiaochow Leasehold and Shantung Province in its international 
aspects has previously been examined and reported, it remained for this 
volume to excavate behind the scenes in Germany to supplement earlier 
studies. There are presented the considerations influencing German naval 
and cabinet officers in the selection of Kiaochow as the most desirable naval 
and economic base on the coast of China; details of the provisions of the 
lease with attention to German constitutional law and international law; the 
competence of the German legislature; the ordinance power of the German 
Emperor; the functions of the Chancellor and of the Secretary of State for 
the Navy; local administrative and judicial machinery; and the status of 
landholding in the leasehold. Adequate and helpful maps, with a bibliog- 
raphy, contribute materially to the work, upon which the author is to be con- 
gratulated. Wiison GoDSHALL 


The Monetary Problem: Gold and Silver. Edited by Ralph Robey. 
(New York: Columbia University Press, 1936. pp.xxviii,369. Index. $3.50.) 
The forceful recurrence of debates over monetary problems in the United 
States has apparently given rise to this reprinting of the Report by Britain’s 
famous Royal Commission of 1888. In an introduction Ralph Robey briefly 
summarizes the events of the 19th century which preceded and immediately 
followed the work of the commission. Divided into three parts, the Report 
includes a general analysis of the problem, a report of the majority favoring 
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continuance of the gold standard, and a report of the minority which desired 
bimetallism. Beyond its interest to students of domestic monetary policy, 
it offers a valuable restatement of the principal arguments on the gold stand- 
ard for those who have the responsibility of building a stable international 
monetary standard today. The Report is especially interesting when ex- 
amined in conjunction with the literature produced by the Gold Delegation 


for the Financial Committee of the League of Nations. 
Water H. C. Laves 


The Drama of Upper Silesia. By William John Rose. (Brattleboro: 
Stephen Daye Press, 1935. pp. ii, 349. $3.50.) In an effort to delineate 
objectively the ordeals through which Upper Silesia has passed, the author, 
a British subject interned by the Austrians in the region whereof he writes, 
has brought together within the compass of one volume the extremely elabo- 
rate data necessary to an understanding of one of the most thorny questions 
bequeathed by the World War to this generation. With a discerning, com- 
prehensive sociological approach, Rose gives a finely etched picture of the 
cumulating social pressures in this region before the World War, then 
treats of the insurrections, the plebiscite and the partition, fearlessly allo- 
cating rights and wrongs where he believes the responsibilities, social and 
otherwise, to lie. There is a wealth of material on cultural, social and eco- 
nomic history in these pages and they contain much political ore for the 
mining. After noting the transfer of the region to Poland, Rose pictures the 
economic, educational, religious and political tensions of the post-allocation 
decade, pinning great hopes on the pacifying influence of the German-Polish 
non-aggression pact on Silesia. Readers of the JourNat will find the study 
well documented and informing, with a comprehensive and excellent bibliog- 
raphy. The chapters on the Plebiscite and Settlement and on the working 
of the Geneva Convention are particularly realistic, well grounded and re- 
warding. Ma.psone W. GRAHAM 


Staat und Gebietshoheit. By Adolf F. Schnitzer. (Zurich and Leipzig: 
Verlag fiir Recht und Gesellschaft A.-G., 1935. pp. vi, 194. Index. Rm. 9, 
Swiss Fr. 12.) In this able monograph the author rightfully emphasizes the 
fundamental importance of the concept of “territory” for both the theory 
and the practice of international law. The American reader will probably 
find the third chapter (pp. 31-56), containing a sketch of the leading theories 
of territorial supremacy, to be the greatest contribution of the work. Reject- 
ing the traditional division of the State into its three “elements” (land, peo- 
ple, sovereignty) and the “property theory” (Objektstheorie), the writer 
accepts a modification of the Kompetenztheorie of the Viennese school, ac- 
cording to which “the territory is for the state the spatial delimitation of 
its competence as a legal order.” Having determined the theoretical prin- 
ciples governing the subject, he proceeds to a brief examination of their 
application to various specific topics, including the acquisition, transfer and 
loss of territory, the legal consequences of transfer of territory (State succes- 
sion), State servitudes and boundaries. L. Preuss 


Le Droit Commercial International. By Maurice Travers. Vol. VII: 
Faillite et institutions analogues, etc. Fasc.II. (Paris: Recueil Sirey, 1936. 
pp. vii, 703. Index. Fr. 60.) This closes the division, complete in itself, 
on bankruptcy in international commercial law. Its tables of cases, grouped 
in years, and its analytic indexes reflect more than a century of development, 
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particularly as among continental European States west, north and south 
of Germany, and the Argentine, Chile and Brazil. The culmination of prog- 
ress, in the author’s view, is in the law of Belgium—universality of the 
originating jurisdiction as contrasted with territoriality, and further and full 
jurisdiction as in France, rather than liberal exequatur—and in the inter- 
national conventions of Belgium and those of France with Italy (1930) 
and of the Scandinavian Union (1933). No extended inquiry is made into 
law applicable in English-speaking countries or in those within Japanese 
authority or influence, nor as to Germany or the Soviet Union. Comparing 
methods and results of this one author and in a subject as yet but little inter- 
national, with those of a typical Harvard codification draft and comment 
in a subject considered ripe for restatement, one believes there is here a 
more forthright juristic criticism, but more vulnerable at points, whereas 
the composite and compendious nature of the latter appears to dilute in some 
degree instead of intensifying for application to a given problem. The 
author as an avocat a la Cour d’Appel de Paris from 1890 writes as one who 
knows the law in its operative as well as in its scientific features. 
FrANK E. HINCKLEY 
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